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Federal Communication* Commi**ion Report* 


Docket No. 1 nr,22 
RM-11TO7, RM-1935, 
RM-1940. RM- 
1929 


_ F.C.C. 72-957 

BEFORE THE 

FEDERAL COMMUNICATIONS COMMISSION 

Washington', D.C. 20554 

In the Matter of 

Consideration* of the Operation of, and 
Possible Changes in, the "Prime Time 
Access Rule , Section 73.G58(k) of the 
Commission's Ri les 

Petitions of: National Broadcasting Co., 

Inc. (NBC) Midland Television Corp. 

(KMTC, Springfield. Mo. ) ICinc.stip Com¬ 
munications. Inc. (KHFI-TV, Austin., 

Tex.) (For Deletion of the Rule) MCA. 

Inc. (to Permit Lse of **Off-Xetwork" ! 

1L\terial Plus Jo Percent New Materlvl) i 

Notice of Inquiry and Notice of Promised Rule Making 
(Adopted October 2G, 1972; Released October 30, 1972) 

Br the Commission: Commissioners Robert F.. Lee and H. Rex Lee 

CONCURRING AND ISSUING STATEMENTS: COMMISSIONERS JoiINSON 

AND Hooks concurring in part and dissenting in purr vnd 

issuing statements. 

1. INTRODUCTION AND DISCUSSION 

*4. Introduction 

1. In this proceeding, the Commission seeks information as to the 
effect and operation of Section 73.f>58(k) of its Rules—the "prime 
time access rule —iuul invites comments on changes in that remilation 
which may be appropriate for the future. The categories of informa¬ 
tion sought, and possible changes, are discussed at some length Udow 
One matter should lie clarified at the outset: while "possible c haimes" 
include repea, of the rule, the institution of this proceeding does"™* 
represent a ( omimssion view at this time that the rule should be 
repealed, now or later. »^>ee par. 15,1>olow. 

10-0 ; Sec * io,l " : D i:,8 (k) was adopted in the Report and Order in Docket 
12782, May 19,0 (23 FCC 2d 382. IS R.R. 2d 1S25). It was alfir.ned 
generally on reconsideration in August 1970 (25 FCC -»d 318 1'* R R 

}'\P' nc . n '\ ifc r )mvi,,os after OefolHM- l."l97l. network-' 
a ml luted stations in the "top 50 markets" may present. during the four 
houi-s of prime time each evening, no more than three hours of ma¬ 
terial from the three national networks. ABC. CBS. and NBC Fll'ec- 
tive Octobn- 1 1972. subparagraph (k)(3) of the rule provides that 
the time thus cleared of network programs (i.e.. one hour a night, gen- 
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c rally tl»a hour from 7 to 8 p.m. F..T. and P.T.. fi p.ni. C. T. and M T ) 
may not be filled with “off-network” material (progrnms which have 
appeared on one of the three networks) or feature films which have 
been shown by a station in the market within the past two years. Thus, 
m effect, one hour of prime time each night must be devoted to ma¬ 
terial which is neither network programming nor in one of these other 
categories. 1 The basic purpose of the adoption of the rule was set forth 
as follows (2:5 FCC 2d :5!>.'>-:5!)f>. par. 2:5, IS R.R. 2d 1844) : 

We l-elleve this modest action will provide a liealrbv impetus to the develop¬ 
ment ot independent procram sources, with concomitant bcnctits in an increased 
supply of programs for independent land, indeed atliliatedi stations. The entire 
deveiopment of I UK should be benetitted ... It may also be hoped that diver- 

sity or program ideas may be encouraged by removing the thr.network funnel 

for this half hour of programming. In light of the uiiopiul competitive situation 
now obtaining, we do not believe this action can fairly be considered ••anti¬ 
competitive where the market i- being opened through a limitation upon supply 
by three dominant companies . . .; * * * 

3. Among the mntters to be considered herein are the various peti¬ 
tions listed above.-' We shall describe briefly the petitions and opposi¬ 
tions thereto, and then set forth the Commission's purposes in this 
proceeding, dealing with the prime time access rule and the “access 
period.” 3 

4. Another jtendine/ petition to limit use of TV “re-runs" generally. 
This proceeding does not directly involve the subject-matter of another 
recently filed petition, that bv Mr. Poniard lialmuth and a group 
called S.l.O.P. (Save television Original Programming), asking for 
a general rule limiting use of prime-time repeat material on network- 
owned or_network-aflibated stations to 2.W of the broadcast war 
(RM-1977). This petition, which has drawn substantial support and 
opposition, will be considered by the Commission in the near future. 

■ At the su mo time a* the •prime time acre,.* rule", the Commission also adopted other 
restrictions on the three network-. contained In Section 7:i.d.TS< j, and M ,i“eilinescalled 

the syndication nod "Bnonelnl Interest rules. These sharply restrict ..vteitln 

tbese orgii illicit Ions may engage In the non-network distribution of TV rinn 
•sym leatloti or ueiptlre Interests In TV programs other than the right t.f i"tw„?k 
exhibition These rules are not directly Involved In the present proceeding The "i rl e tt ,,e 
ttccess rule applies by Its terms only to the top r.O markets. However the networks 

elded that, ns u matter of h.tslness jitdgi.it. they could not continue to present in, re than 

three hour* of prlmo-tlme program* f*»r the rt>*t of the eouutrv if Lnrr'fwi T , n 

yj-lr nil'll la toil »r»tlon* in tin* top ;,0 markets for more tli.i n tfmt amount ifiribii,,,!' 

Therefore, network frit.time schedules have heeti cut hi"; to I h'.ors * ole . 

the hisird. generally a half-hour less than had previously hem programmed hv them 

• lllree ..r the petitions seek, in effort. ..ill of the rule-_I hos.7 f vet" , , . 

individual .station* liMe.i, l»orh Million* in comparative! v small ••intermixed'' ni 

These three im»i if Ion* I • •• I.. HipfMirted l» v -ome tn<l! vf «!• il st m,,n m..,.. ... J , ? . 

them identiAiHii : tii* :*».c petition i.»h i.. i.y ^'11^!:.;;!:;^!. d " 1 !;:! 

(ompnnv, I nr. lUciftlntihouNi 1 , a larj;e station owner anil suiuilter u t mm n .i« , 1 . 

material ttnd long ... the elihd pro,. IniV“t". r.VlV.f,nd l,v u,, rlm, P llneT 

re|;e / ,'| l or the'n'i'je'iing'h, s Sports Not'wnrk also\!pp»se,^ ,0 "'' r,1 earlv 

la geniTn^l^ ,, cle , ;ir;:;i S of"ne”work S p , ro , gr,im's''| l |i ^e^i^nu tVlVk!!;v'71""' 

>•".* .. a II night s' from ^ Vo' * 7 '.To' n. ni. Kt" "ii'nd' pt 

J“ii«*;?mi 

!v;:Xmo.^ 

are K, Aui!'!’nied. : he'ing j-vTm Tt" and /"- r “ , ‘! T " s "Icbls " f week 

and all hut Sntnlais on CIlS uiid Nllf' mil on Siimhii - 5.J "I- 111 '' for MU' stations 

for CIIS and Xltf.' a nutates!' ' ' “ ‘ ' : 1" •'!" 11 p.m. 
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It is not to bo considered in the present proceeding. ns such, but the two 
are clearly related to a decree: for example, the feasibility of devel- 
P^‘ luc,n ?a ffiven non-network series could vnrv'dependin- 
jn whether the supplier most furnish 39 individual pro-rams 75^ of 
52 weeks) or may get by with as few as 2fi (W) or perhaps even 

S to the fTcf V t? T nt[ °? h ° rP t0 thc P°^ le,lc y of this petition, 
and to the fact, that it may be appropriate to give this subject con- 

hlre™'Shft™ SIS' Parti<>SP, “ V WiSh t0P,epnrC thcir ° om,ncnts 

B. The Petitions for Rule Making 

•>. As mentioned, three of the nhore-cnptionod petitions for rule- 

° f * HC and , twn stations in comparatively small 
intermixed markets—seek repeal of the rule, the two individual 
CT nr , lons Kltl ? PPa ••entlv ask in- it for this coming year. 1972-73 and 
MIC envisioning it in time for the 1973-74 season. MIC asks the 
Commission to initiate forthwith a Notice of Proposed Pule Makin- 
brond enough to include rescission of the rule, to develop on an ex' 
pedited basis the facts as to how the rule is operating. and to convene 
In ? mhorS ,° f th0 »nd all interested parties" 
NRP-V m0tl '°: ,S oh 1 t!un t hls mn ^ (i rial promptly and completely. 
N PC s argument relates largely to the assorted decline in the television 
audience ,n the 7:30-8 p.m. (E.T.) period. compared to what It has 
., n " r 0 ' 1 tict work programs were presented then, assertedlv 7*7 in 

iicrenc i " n< ? T* e, * 0 "’ 1,prp - compared to no change'or some 

increase for the remainder of prime time (and also an increase for 

Tuesdays, when the networks have begun their programming at 7:30 

the andienee 0 7*'™ 1° A , BC)< 'Y 1 . 1 ]' 0 XRC "cognizes that part „f 

.. 

assrs ia-jras* 

Therefore, it is claimed, as shown by the other two petitions, stations 

* n " L e i y n aff0rt ° ( ’ P nrt,cl,l « rl .v <hose in small markets which al¬ 
ways have had narrower mar-ms. NBC also claims that the rule has 

tion of'Yoab*"' 1 J n f 0t * V!eld 1 ' on f >fi 1 ts in of an expanded prodne- 

t 0,1 T'al v first-run material, or of increased diversity of „ro- 

fhnt U u l iUm0<1 thnt thorp «re very few new producers, and 

that many, and the most successful, “first-run’’ programs are those 

mi erinw 7 ? n 7 y ntl0n r 0r revivals nf "<'*»<'* Primedime or daytime 

nZ To T UthiT' h a 7 e, \7 Tr/W Let’s Moke a 

l eat. Jo 1 ill the Tinth, Truth nr Consequences, What's Mq Line and 

J./-rm/c./ury arc cited as examples). A study by an advertising a-eniy 

f Noxemlier 19< 1 non-network pro-rammin- ( 7:30-8 pm FT i is 

cited.jrivni- for the top 10 programs in audience two off-urtwoi? 

opposlnt th»"rerrHon!‘ r "I!*m l ‘los^o? nmllinro lo-i'neli"'. nrondra^lnir Cn In 

7 nn s p.m. p(-rl.III. It nppoitr* minnoMInn.ililo tint In nnrlnti’uh roTi " ' "'"i 1 f " r 'I'" 

stations ns well ns notwork nfllllntos t li o ro li n s I io.n a «;aft’in T 'V r ‘' lmlopon.lont 

away from tho affiliates to tlio Independents. “ ,lcnln R 'luring Oils period 

37 F.C.C. 2d 
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° f n< v t "'°- lv ; Seri f s two rev >vals, and only one 

sii»' s ?r ^ s3 

n!fl| COm S ■Y lir * ! V lcll , n . £r to ,,K ‘ uncertainty which already nnfortu- 
nately prevails and wlueh has a donnssimr mlWf * 

production activity. AVestinjrhouse asserts that despite Ndtf'^ViVi!i"n 

fire! ranges 0 Of ° n v e . t ' VOrIc r T°- , ' am development. it lists 32 tiZ 
nr. t-nm series, of which several are properly regarded is trnlv in 

o .'. :,tlV0 j, cded aro Westintrhou.se *s Doctor it , 'the home, David Frost 
fit t up and own o n Ppphp // /,? Prim »/© f rn » n \r n f . »• . 

and on the Direr from AVinte^Siosen) 'Vest 

ln^liousc dauns that this is a trood record, partienlarlv in view of the 
arhei-se circumstances winch prevailed (the uncertainty as to the r e 
x If until it was affirmed on appeal in \r-»1071 u /k: ,i 

ence for proven and successful proerram ideas.' AHC’s ar*rnmenis in 
opposition to a ru e-nnrkinir (tlu),.d» not to the mUherin" ,7 nfo,,,.., 

.on are much the same as those of Westinu“ f s "i St 
mar XT ° n . vw, ' ,p fi"*t-rui. syndicated pro*™,umin" .££ 

It MMcdTlki op. .-'•I' 1 "', l ’" t *» *t!™ »f it* Mrlitr ntsiimnitt 

^,*5; 

will •ilr>n K I MC ! a tCS ' sm<< ,‘ ' 10 pt'otrrnniniinsr which is availahle 
seliln begins ,VP **" ' n,Ml lfU " el . v Induced, before the fall 

8. The petitions by the two I T TfF stations mentioned essentially 
similar to e ach other, emphasize the “economic injury-argument ur Jt'.l 

'T'* "•" «. 

p ~ p,e ,,r, ' f " r ,,res, nt 

•trlcflt tine'll «omr .,f t|,,. Jnntp :ir-itnicnt*t n. iv»^t!l V nlthoitch not tint ,.f \|IC 

axertnlljr “premature" nature of nnj - procectlloSat'thlVumi?"* ,> an A,,C * " ,clu ''"'S "'«■ 
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by NBC, particularly with respect to their own situations us UIIF 
intermixed markets, at a competitive disadvantage vis-a-vis 
the vHF stations in the same markets (two in Springfield, Mo.. one 
m Austin, Texas). They claim that they are able to survive as Ion-' as 
they have the exclusive right to present a full line-up of one of "the 
three networks in their areas; but with the "access rule” cutback, then- 
are seriously injured, through loss of the network revenues which they 
formerly received for the time involved and through havin-r to pa'v 
the costs of programming the time themselves. It is said tliat, with 
the lower audience which is obtainable for the non-network material 
(particularly with the greater problems in tuning UIIF to begin with), 
the small revenues they obtain from selling the time on a non-network 
basis do not begin to compensate for these increased costs. The point 
is also made that, with non-network material lieing extremely cnstlv. 
they cannot compete for desirable ‘‘access time’ programs with their 
VHF comjK'titors. Hughes Sports Network opposed these filings. 

9. The MCA. Inc. petition. The petition of .MCA, Inc. (IIM-1929) 
looked toward the adoption of rules (in time f < r the 1972-7;$ season) 
under which material would comply with the “off-network” restric¬ 
tions of the rule if it consisted of "off-network” material plus about 
25% new material (4 programs out of 13, 7 out of 26,' etc.). MCA 
urged this ns a measure to permit more production of new non-network 
material of quality, by eliminating some of the tremendous costs and 
risks involved in an entire new series. It was claimed that this would 
mean more geod-quality material, at lower cost and thus more easily 
available to stations, particularly those in small markets and UIIF 
stations in intermixed markets, which often have limited resources. 
MCA has long been a vigorous opponent of the rule, and expressed 
hero its doubts as to its merits; but it statin! that this is one small step 
which the Commission can. and should, take quickly to ease part of 
the problem. The Commission denied this petition in Vpnl 1 f)7> 

(Petition of MCA. Inc.. 34 FCC 2d 825. 24 R.R. 2d 1771)." The chief 
basis of decision was that the petition— which sought a change in time 
for the 1972-73 year— was premature. 


C. The reasons for this proceeding and the Commission's views on it. 

10. There is clearly a need for a proceeding dealing with the prime 
tune access rule. First, there is the need to gather information about 
how the rule is working, both as compared to m. rule and as compared 
to how it would work with various changes discussed herein. Vs to 
the propriety of gathering such information at this time, there appears 
little room lor argument, ,.nd. indeed, no party really contests this. 
This Commission has some degree of obligation to conduct a continuing 
examination into the effect of any of its rules: and this is particularly 
true where, as here, the rule represents a breakthrough into a new area 
of regulation, previously not subject to rules or restriction® It is 


'A" rtil-mnklim petition, NBC mentions the MCA petition and asserts that 

lihiilt Commission I* solnc to five consideration to this type of change In the role It 

tlmiV*thtlr*hnn"\dVr "oV-netwont'-ppofrltinmln*. " otwor * t b.ck Into the cleared 

37 K.('.C. 2d 
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especially true here because of the degree of controversy which sur¬ 
rounded the rule l>oth before and since its adoption. Also, we expressed 
in our decision in Docket 127S2 the belief that the rule should and 
would l>e examined from time to time, to see what changes, if any, 
should be made in it. Therefore some gathering of information is 
clearly in order. This could be done in Docket 127*2: but that proceed¬ 
ing is over 10 years old and a great volume of material has been 
accumulated in it. We believe it preferable, from the standpoint of 
reaching prompt decisions herein, to call for the submission of the 
new, current material in a new proceeding. However. Docket 127*2 
has not been closed out, and the material therein is rather readily 
available; we will accept comments referring to it just as if the ma¬ 
terial were re-submitted herein. 

11. Also, ns far as the information-gathering may be “premature", 
we recognize that information for the 1072-7.1 year, which is what 
basically will be involved here, may not be as favorable to the rule as 
that for some later period, when more of the necessary adjustments 
and developments involved have occurred. 1 Iowever. we believe that, if 
allowance is made for further developments, as commenting parties 
are urged to outline in as much detail as is now possible, a fairly ac¬ 
curate idea of the rule’s prospects can be obtained at this point. We will 
niiiKe such allowances in reaching any decision herein. 

12. There is a second clear basis for this proceeding: the apparent 
need for certain changes in the rule if it is to operate in the public in¬ 
terest to the maximum extent. 1'hese include some of a more or less me¬ 
chanical nature, to case the burden on affected parties and the 
Commission, and others of a more substantial nature. The need for 
changes, as outlined herein, does not need much elaboration. The rule 
in its applicat ion and administration has given rise to a very large num¬ 
ber of waiver requests, which have been a burden to the parties involved 
and to us. It is, obviously, highly desirable to eliminate the need for 
many of these, by adopting general rules which more nearly lit the 
range of situations which arc involved. The sports area is one ex¬ 
ample of situations where a general rule would appear feasible and 
much preferable to present practice. Probably of more basic signifi¬ 
cance are areas such as the “off-network" situations, where it is ques¬ 
tionable whether the rule if literally applied would serve the public 
interest, and where, at the same time, any deviation from it on an 
ad hoc basis appears to give problems. Moreover, apart from the 
specific problems in various areas which have arisen, there is a more 
general consideration. Xo “dew rule", such as this one. can be expected 
to be 100*$ sound and correct when it is first adopted. After a year’s 
experience under it. it is appropriate to see how it is working and make 
those changes which appear appropriate. 

11. Thus, in view of the above considerations, an ov er all proceeding 
is warranted at this time. We have decided to include in that proceed¬ 
ing the question of whether the rule should be retained or rescinded. 
Three of the petitions before us, listed above, have raised this question, 
and in our view these can best be disposed of in the context of this pro¬ 
ceeding, and particularly in light of the information gleaned through 

37 F.C.C. 2d 
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it. In any overview such as this, we should have flexibility to take auv 
and all actions which the record may show to he in the public interest. 
Moreover, we see no adverse consequence from proceeding in this fash¬ 
ion. Ihe programming for the 1972-73 season will not be affected 
because, as MIC points out, it is already “set", or virtually so. As to 
the effect on the future, particularly the 1073-74 season, the short 
answer is that we plan to gather the data and dispose of the basic issues 
raised by the petitions on a prompt basis—in earlv 1!)7:J, and before 
tbere can be too much of an untoward effect on the 1073-74 season. 

14. Indeed, from the point of view of the proponents of the rule, this 
approach should be advantageous, because—if the review is favorable 
to the rule—it will remove any cloud over it. not only for the next vear 
b,, t quite likely for several years to come. To put it otherwise, there 
must be an overview in light of the nature of the rule and need for at 
least some changes in it. and. that being so, it is better to effect the 
overview at this point and “get this matter behind us.” As to the timing 
of tins examination, the “off-network” and “feature film” provisions 
of Section <3.658(k) (3) will now be in effect, and we should be able 
to get a good indication of the rule's prospects. As stated, we will make 
due allowance for the fact that the rule is still fairly new, so that per- 
haps it lias not yet reached its lull potential. Parties are urged to com- 
ment, m as much specific detail as possible, on what significance should 
be attached to the fact that the rule is still rather new, and any related 
uncertainties. 

1*.W° make one final point—although it should be unnecessary. 
The Commission has not adopted any decision or view, even of a ten¬ 
tative nature, as to the desirability of rescinding the rule. It would be 
wholly w’rong for us to do so. when the 1972-73 year is just gettin°' 
under way and there is no data before us as to the eflicacv of the rule 
under full conditions, i.c., with Section 73.<>:>S(k) (3) in effect. Indeed, 
we stress that the presumption is the other wav: the Commission has 
a rule which is now going into full effect, and there is thus a clear and 
considerable burden upon the opponents to demonstrate that, in actual 
operation, the rule will not serve the public interest, particularly in 
light of the purposes set forth in paragraph 2. above. This proceeding 
gives interested parties an opportunity to make showings on this 
cnticnl issue, and thus facilitate an informed Commission decision. 
In light of the petitions and other circumstances, nothing loss would 
be appropriate, but. nothing more is to be inferred from what is simplv 
a sound and fair way to proceed to the disposition of significant pend¬ 
ing petitions. 


II. SPECIFIC INFORMATION REQUESTED AND SUBJECTS INVOLVED 

A. Information Sought 

1(1. As mentioned, one of the most important purposes of this pro¬ 
ceeding is to gather information about the operation of the prime 
time access rule, both in relation to the changes proposed herein (in¬ 
cluding rescission of the ruh and generally for the Commission’s 
guidance as to the future. Wh.it is sought is information as to effect 
87 F.C.C. 2d 
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ond impact from tilt* operation of the rule ns compared to operation 
without it, and from the various modifications considered herein (and 
past waiver actions) as compared to operation under the rule as now 
in effect. The effect, on future development is also highly important. 
I he specific points covered below are all subsidiary to that general 
objective. The information sought falls into two general areas: pro¬ 
gramming information and economic information, the latter involvin'* 
three aspects—-the impact on stations, the economics of program pro” 
auction and distribution, and the effect on tiic program production 
business. In both areas, the Commission expects to rclv partlv on data 
other than that submitted in comments, as discussed below: biit unques¬ 
tionably commenting parties can be of considerable assistance if their 
information is specific and complete. 

. Programming data. With respect to programming, the Commis¬ 
sion intends to rely partly on data contained in TV Guide for the vnr- 
ic.:s parts of the country, and also American Research Bureau (AJ?B) 
audience survey material, which lists the programs presented bv sta¬ 
tions covered (c.g., May 1972). However, this data is not alwavs 
completely informative as to the nature of the program: we hope that 
ns many IV station licensees as possible will present information in 
this area (including the networks, both as networks and as station 
licensees). As mentioned, the primary objective is to obtain informa¬ 
tion as to tin* effect and impact of the rule or possible changes in it (or 
waivers of it). 1 The specific information sought is as follows: 

(a) I lie programs that the station has been presenting in the 
“access periods" during 1971-72. will present in 1972 7:?. and will 
present further in the future as far as it can be projected: (1) 
undci the rule basically as it now stands: (2) if there were no 
“prime time access rule”: 8 (3) with various changes in the rule, 
including adoption of a “21 hours a week” standard, possible re¬ 
laxation to permit some use of “off-network” material as part 
of regular program series or for individual programs or short 
series, and others mentioned herein. We hope licensees will submit 
enough information to give an idea of the nature of the program 
as well as its title, in particular (except for network programs and 
the better-known syndicated programs) whether it is locallv orig¬ 
inated or syndicated, and the program type. The three networks 
are expected to indicate, as best they can at this point, what pro¬ 
grams they would be presenting ns network material in 1972-73 
and later years, during the “access periods”, if this * : me were 
available to them. 

(b) What has been and would be the effect, in terms of the 
presentation of and demand for new syndicated or local program¬ 
ming (and on the incentive to produce such material) of one or 
more of the following: 


T While tills Investigation relates largely to "top 50 markets" network-nfflilated stations 
the'hoSrd" “ rc ln ' ltPd ,0 eo " 1 "" >u >. ",e rule in practice lias lmd»neffMt"a"ro« 

ni.tinno'nMi 8 n ?.i 0tI '.V Information Indicating what would he the station s practice in the 
'?h. n,le [!ec!,me r etrecthe.'‘ ly “* "rogranimlng for the 1970-71 season, the last before 
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(1) gmnt of waiver to stations in (lie top 50 markets to carry 
network news at tlie beginning of prime time without having it 

count toward the permissible three hours, if preceded by a fidl j 

hour of local news. * 'I 

(2) prunt of waiver to the networks to present one-time news 
and public affairs proprams without countin'? in the* permissible 
three hours: on a more general exemption for programming of 

these types." t! 

(3) Change to a “21 hours a week" standard instead of three 
hours a night. either completely or partly, such as allowin'? a small 
amount of occasional deviation to “make up" network proprams 
lost throuph preemption, or to clear a one-hour segment between 
news and network propiams. or permiftinp flexibility within the 
21-hour framework provided at least a half-hour of non-network 
material is presented each night. 

(4) permitting generally (or refusinp to permit) sports “run- 
over' waivers, for example panics in the late afternoon runninp. 
somewhat past 7 p.m. E.T.: or permittinp i>resentation without 
limit of a small number of important events such as the Olympic 

panics. 10 ‘ i 

(5) Clumpes in Section 7:1.058 (k) (5), including: (1) relaxing 1 

the “off-network” restrictions with respect to individual “special” 

programs or short series, or penerally permittinp as much as •25 r r 
of a series to be old material, or a considerably higher percentnpe 
such as urged by MCA. Inc. in HM-lthfO: and changes in the 
“feature film" provisions as mentioned in paragraph 41, below." 

(G) Providing that, as far as the Mountain and Pacific time 
zones are concerned, a program schedule will meet the rule if it 
complies with the three hour restriction in the Eastern and Cen¬ 
tral time zones. 

(c) What non-network programming (syndicated or local), in¬ 
tended for carriage during the “access periods", will be available 
to stations during the 1972-7:1 seasonWe lmj >e that program pro¬ 
ducers and syndicators, and station been s as to local material, 
will give full and reasonably specific information in this respect. 

(d) To the extent the basic concept of the rule—limitation to 

three hours of prime-time network programming, and thus pro¬ 
motion of independent program sources—is not working in op¬ 
timum fashion to further the public interest, how would the situ¬ 
ation be, either improved or worsened by . ubstantial liberalization i 

of the “off-network" restrictions, for example, as urged bv MCA, 

Inc., in RM-1929? 

‘Till* nucutiou Is regarded as particularly Important because the nvnllnlillltv of such 
material is nn essential Ingredient of broadcasting In Ih<‘ public Interest. anil at tlm same 
time diversity of viewpoints Is also liicllly sltniltlcant. Commenting iiarlies are asked to 
Indicate how maeli such material Is available from non network sources, or I* likeli to 
Is* In Oie future, and how this would he affected bv our action here 

1 We ere particularly interested In what effect an occasional "runover ". to the extent 
of 1" minutes or so, actually has nn what the station presents in the follow Ini; hour— 
whether It presents the same non network proirrams It would have otherwise hut slmplv 
"clips' them, or W hether it substitutes other material, and If so what. 

■'See parncrapli 4*. below, concerning four recent decisions In the "off network" area 
as to which parties may wish to couinicut. 
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IS. Possible criteria for evaluating program “diversity" and similar 
matters. Ono of the primary purposes of the rule was to promote di¬ 
versity of program sources and ideas (see paragraph 2. above). We 
therefore seek information on tliis subject, particularly how the rule 
works in practice in this respect. In addition to its general meaning— 
the extent to which material is different from other material pre¬ 
sented in the market currently or in the recent past—this concept could 
have a number of different particular aspects: 

(a) programming which is of a different type from most other 
programming fare, for example, the factual-fh tional distinction 
made in the Wild Kingdom and Lassie decisions: 

(b) the number of times, if any. that the exact ame program 
has been presented in the market, at least in recent years, for 
example onlv once earlier on the network as opposed to two or 
moro times; 

(c) the length of time since its last presentation, for example, 
the “two years” test for feature films: and 

(d) the extent to which the material, while never itself shown 
before, is simply a continuation of a series which has already 
run in the market (on a network or non-network basis) to the 
extent of hundreds of generally similar episodes. There are doubt¬ 
less other specific aspects. 

10. Another related but much more difficult matter is being ad¬ 
vanced—that of “program quality”. For instance. MCA Inc. in its 
petition asserts that the non-network material being presented in the 
access period is “of shoddy and inferior quality.” 1 - The Commission 
has traditionally, and wisely, eschewed the role of being a judge of the 
“quality” of programming. We therefore have great difficulty in eval¬ 
uating this aspect of the present matter. Interested parties are of 
course free to submit—and if they treat this subject at all, we hope that 
they will submit—showings making objective points in this regard. 
We'ourselves have not formulated any objective standards for making 
“quality” judgments, and do not now perceive the basis for doing so. 
Tims, factors such as ratings, comparative production costs, and crit¬ 
ical favor (or lack of it), while obviously relevant to the issue, have 
never been regarded as reliably and objectively determinative of the 
issue of “quality” or what is “superior" or “inferior" program mate¬ 
rial. As indicated, parties advancing arguments along these lines are 
urged to do so on some kind of objective basis. 

20. Economic data: effect on stations." As indicated above*, one* of 
the chief lines of argument against the rule is the asserted adverse 
economic effects on stations, perhaps particularly small-market sta¬ 
tions and UIIF stations (e.g.. the two petitioners mentioned here, in 
intermixed markets). Initially, we stress that “economic injury” con¬ 
siderations are pertinent only where they have consequences signiii- 


12 Obviously, what is cctiernlly Involved here is comparative quality. non-network "noeess 
period' material vis-n-vis tin* network material whhh would be Otown then In the alienee 
of tlie rule, 'l itis raise* tin* question of what network pr«»jrrnliunim: should ho med as a basis 
of comparison ifor example, a cod deal of it does not last ns hour as one -eji^oni 

s'The stntlons referred to here are not only, or even primarily, tie* Mathots in the 
top r»n markets which tire literally covered by the rule. With the cutback in network 
rcneditle* across the Itonrd, stations In other markets are affected also. 
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cantlv impairing licensees' ability to operate in the public interest The 
Act does not guarantee any level of profitability. 

21. There are certain problems inherent in attempting to get this 
type of information in public comments. First, to be of probative value 
either economic data concerning impact on stations must include data 
for ail stations—-the ‘“universe"—or it must include data from a repre- 
sentative ami scientifically valid sample of that universe. There is no 
assurance that comments in themselves will provide either of these 
Second, there is sometimes, and might be here, an understandable re¬ 
luctance on the part of the licensees to "bleed in public", even if sub¬ 
stantially impacted economically. Therefore, it is necessary to take 
steps to assure that the material in this area on which decision is 
reached is complete and valid, even if it means going beyond what is 
publicly filed. Also, of course, it is desirable to set forth certain miide- 
lmes with respect to material which is filed publicly, to make sure tiiat 
it is complete and probative. 14 

22. The following provisions indicate what is expected of parties 
filing herein concerning the economic impact of the rule on .their 
stations, and what may be required in addition to the comment 
material: 


(a) Comments bv licensees claiming adverse economic impact 
on their stations, if they wish to have their claims given serious 
consideration, must make a complete showing therein as to the 
‘access periods", i.e., those periods when they presented non-net- 
work programs but would have presented network material if the 
networks had continued their 1970-71 prime time pattern: Hi is 
shall include exact data as to revenues from network pro*, am- 
ming and non-network programs, and the costs of the latter (in¬ 
cluding outright costs, and transportation or other charges. if 
any), for the 9-month period from October 1. 1971 tln-ough 
June 30, 1972. If effect on the value of “adjacencies’* is claimed 
this must be accompanied by data as to how much was so received 
in 1970-71, and how much was in fact received, for the same 
9-month period. 

(b) Parties filing comments raising “economic injury” argu¬ 
ments need not necessarily show in their comments the complete 
picture as to the station’s revenues, expenses, and profit or loss; 


It has lost In network compensation through the eiitlmclf wp\|u 7n,j tl» ” h ? f 

for the non-network |irotrrnnimln B It has to Iniy Instead (*172. r i0 In expenditures nlo.tsx 
Oretcht clmree ,.|„s saoo In commercial positions cl yen for"barter**'KS P o, S , hl « 
basin It estimated that the rule was posting It n week or over fii»A n i» 1 

Uie neeess penodn simply nssertlne that It has had a Cm a,nil. nee loss for he d " 0-7 p nf 
. d f-VrT&, n ssrnni:}aV^tulrT- ™ S "" -W»lomcn,ed I.S’twmon "r andKtiL'JS 

37 F.C.C. 2d 


11 








Prime Time Access Rule 


911 


but they must be prepared to file immediately after their com¬ 
ments, if it is requested, an FCC Form 324 giving r 1 1 is data for the 
9-month period mentioned above. This will be handled subject to 
the usual provisions as to confidentiality governing Forms 324. 

(c) At some point, it may be necessary to inquire of all com¬ 
mercial television licensees, or at least nil of those which are net¬ 
work affiliates in markets having at least three stations, as to data 
concerning the financial effect of the rule on them. This inquiry, 
which would require clearance by the Ollice of Management and 
Budget, is not being instituted at this time, but may later be in¬ 
stituted this year if it appears necessary on the basis of the com¬ 
ments filed. 

23. Economic data: the economic* of program production and dis¬ 
tribution. One of the most common lines of argument against the rule 
is that, with networking being a very efficient mechanism and much the 
cheapest way of distributing programming and supplying advertising 
support for it, any alternative method of program supply entails more 
money for distribution anil loss tor production, and. therefore, lower 
quality, particularly because of the very high and increasing costs of 
such production. Belated is the argument that, with those high costs 
and with the risks involved in the non-acceptance of programs by the 
public and station customers, the networks are among the very few 
parties who can afford the risks involved in production of good-quality 
material. These arguments were, of course, considered at length in the 
Docket 12782 proceeding which led to adoption and affirmance of the 
rule. 4\ e have no intention of instituting a new or long and exhaustive 
re-exploration of the subjcc.. On the other hand, we would certainly 
welcome and take into account new data in this area, if offered within 
the time frame of this proceeding as indicated below. 

24. We seek data on subjects like the following: 

(a i What actually is the cost of producing "good-quality" programming, both 
network anil non-network (syndicated or local) either per episode or total? 
(Figures in the previous record in Docket 127S2 have contained a rather wide 
variely of figures). 

U> i To what extent is program quality related to production costs, and. specifi¬ 
cally, how* (higher salaries lor better people, more processing and therefore more 
technicians, etc.). 

'c) What are the comparative costs of distribution of network programming 
and non-network syndicated material, and, with the latter, of securing advertis¬ 
ing support for it? 

(ill lo what e.gent is it realistic to assume that there is a fixed sum of money 
available for the whole program-supply process, so that if more goes into dis¬ 
tribution, less is available for production? 

let io wlint extent do the higher costs and risks involved in non-network 
production and distribution (if they arc higher) mean that prime time program¬ 
ming is going to lie of a typo cheaper to produce, such as so-called "game shows'*, 
rather than the material which lias previously characterized prime time? 

-'*• Economic data: effect on the program production industry and 
employment therein. As indicated in paragraph 2. above, a main pur¬ 
pose of the rule was to provide a healthy production industry, able to 
supply independent programming. One'of the arguments against the 
rule is the nssertcdly depressing effect on the U.S. program-production 
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industry. hile the factual basis of such arguments is not always com¬ 
pletely clear. it appeal's to consist chiefly of two actual or potential 
lines of development: (1) the substantial extent to which, to keep costs 
down, “access period ! non-network material consists of material ori<d- 
nating, or at least produced, outside the I\S.; and (2) the extent ^to 
hicli access-period non-network material is of a sort sometimes called 
game shows —relatively inexpensive material similar to (oftei a 
continuation of) programs which have appeared on daytime televi¬ 
sion—rather than the sort of material which is eharacte'ristic of net¬ 
work prime time television. Comments on this subject are invited. 

B. Specifc proposals on which comments are invited. 

26. In the following paragraphs, comments are invited on specific 
proposals; under each topic, the proposals are set forth first, followed 
by a brief discussion of the pertinent considerations. T suallv. they are 
on a “one or more basis, i.e.. one. or more than one, of the suggestions 
might be adopted if it appears in the public interest. 

27. Initially, one point should be stressed. Putting forth a proposal 
for comment herein does not mean that the Commission necessarily 
has a view, even tentatively, that it should be adopted. It simply in¬ 
dicates our view that the proposal should lie considered in light of the 
comments and data received in the proceeding. Further, on some of the 
matters,study may indicate the need for further, perhaps more specific, 
pioposals; this is one reason why this is a “‘Notice of Inquiry” llow- 
ever we have given notice herein of the “subjects and matters at issue” 
and therefore all interested parties are specifically advised that the 
Commission has the flexibility and discretion to adopt rule changes m 

he following areas if it finds that the public intc vst would be served 
therein (\\ ith the exceptions footnoted below). 1 ' 

28. Effective dates of changes. If rule changes are adopted, there 

^ then the question of when they should be made effective, for exam- 
ple; (1) the usual 30 days or so after publication in the Federal Ife.r. 
ister. or (2) for the next season, starting October 1. 1073. or perhaps 
even thereafter. As to some minor changes, the first approach mHit 
well be appropriate: it appears obvious that major changes, or rcseis- 
s i() n, could not well be adopted before the next season (these would 
probably include matters such as a flat “21 hours a week” standard 
and modification of the “off-network” restrictions to or approaching 
the extent urged by MC A. Inc.). Comments on the appropriate dates 
of changes are invited. 11 1 

29. Changes in the direction of a total or partial "21 hoars a w< , C* 

n.n™ P 0n «"7 l !i S are ; n ,r itp ! 1 0,1 tll(> 'IIH-Btion of adopting one or 
more of the hist three following proposals, or, in the alternative. 

standard * foul t 1 !>1 '°l )OS:i1 listed, going to a flat ““21 hours a week” 
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(a) Leaving the basic three-hour-per night formulation, hut providing that 
stations may exceed that amount on one or two nights a mouth to the extent of 

a half-hour or an hour, provided they reduce network prime-time material a t 

corresponding amount within the next 1-1 days. 

(b) Leaving the basic three-hour restriction, but providing that stations may 
deviate from it t following notification to the ( oniuiission i where they regularly 
present some news at the beginning of prime time and desire to clear ii following 
one-hour segment regularly for an lmur-long local or syndicated program, and 
the only way they can do this and continue to carry desired network material 
Is to exceed the 3-hour limit on another night. 1 " (see Ilubhard Hroadcuxtimj. Ine. 

(KSTP—TV), 32 FCC 5!>1 (October litTl). The "21 hours a week" standard 
would apply in these cases. 

(c) Providing that stations may adhere to a "21 hours a week" standard, but 
must continue to present at least a half-hour during prime time each night of 
material which is not network, off-network nor recently shown feature him. 

(d) A flat "21 hours a week" standard. If this is to be adopted at all. it will 
not be before October 1,11)73. 

30. The "21 hours a week” argument was one raised by several sta¬ 
tions in waiver requests in 1071, in support of requests i'or waiver to j 

exceed the permissible three hours on one night a week, accompanied 

by a reduction on another night. In general, this was rejected, although ' ' 

it was one of the considerations in grant of waiver in the Hubbard ' 

Broadcasting case cited. We similarly rejected the concept, for the fu¬ 
ture, in denying ABC’s request for continuation of its waiver for Tues¬ 
day nights (American Broad canting Companies. Inc.. 33 FCC 2d 
1038, March 1972). The reasons have been a belief that time .-liould 
be available to non-network program sources on a rcgvlac basis, tlie 
same period each night or at least not varying from week to week, in 
order to encourage the development of such material, for example pro¬ 
gramming suitable for "stripping" in early prime time. Aiso, there was 
some thought that stations might simply fulfill their obligations under 
such a relaxed restriction on one "junk night”, presenting ail of their 
non-network material then and programming the remaining evenings 
with 3)4 hours or more of network material 

31. Nevertheless, there appear to be some considerations support¬ 
ing this type of relaxation. First, it would increase licensee flexibility: 
as noted 111 the Hubbard decision, this appears to be the only wav sta¬ 
tions can clear time for a one-hour non-network program if they carry 
news after the beginning of prime time, and continue to carry desired 

network material. Also, it could be that adherence to a strict three-hour t 

standard tends to discourage occasional preemptions of network pro- * 

grams for desirable local material, if the station is faced with the 
complete loss of the network program and perhaps even carriage of it 
by a competing station in the market (whereas, under a "21 hours a 
week” standard, the station could "make up” the program preempted 
on another evening). 17 These are the thoughts behind the first two pro¬ 
posals above. Another consideration is that it might not be a bad tiling 

’•Thl« Is probably mure of a problem In tile Central anil Mountain nones, wln-re prl. 

time begins at 0 p.ui. rather than 7, than elsewhere. According to A KB l'ehruan March 

1!>72 mulleins* survey ilala. uhniit two-thirds of the "top .Ml market" stations it .. 

•ones carry n**ws In the early part of prime time, compared to onlv about one-third In the 
rest Ilf the r.S. 

” This has tome up largely 111 eonneetlon with local sports events, such ns basketball. 

In which eases the station Is prohnldy going to go for the preemption, whether It can 
"make up" the network program later or must forego It entirely. However, there could 
be desirable local material for which the choice would not be so clear 
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somewliat* diflfcrent 1 tviK*s ? ^f S n >Cr ^ 0 ^ S ' to 1,0 ,ator in flie evening, since 
and encouraged (see paragraph??'bclow^PuSl* 11 tllUS '*• P resented 
tion along one or more of the lines indicated I nPP OI 'ting relaxa- 
amples of situations where the niw specific ex- 

therc are anv; parties onnosin<r V KS . tnoflon is undesirable, if 

ically why it ii^importT^ f l,0,l,d "^‘te specif- 

Another pertinent nnpst inn t i • 110 n ! ,ll ^ ) !e 011 a regular basis 18 

be decided as to individual starjoiw°thlS?i. “V v,, * t,,er * whatever may 

changes in the method of dcternSnin^tlM nmn 1 ^^ botl - ,,f *wo other 
time programming. The first change set forth 1 ?/ p1 p( ' ra } ,s y b, F pnme- 
resolve automatically the situation mn!;i - 1 7 Is <,( ‘ s, - ncd to 

observing daylight-savin'rtimo /«!! 1 ', a !l ng a fow markets not 
dianapolis and PhoenixWluriiJtl I)ct /°, lt ’ Grancl Rapids. In- 

bcheved self-explanatory. The two chanlni a^Ts folliJs':’ 3 “ 

markets whlch"^ uot obsen^rinvlLht a 'f nttPr of r " lp ' in ‘lie ease of • ton 50" 
time- part of the year , ,lnrtn * the “‘>ayfi.t 

one hour, e.g„ to 0-10 p.m E T ins ead of - * ) . mo / lnie w *» I* moved t aek 
spondlng to the local time at wl "eh network*' iFi’ , fo , r t,lpse ^‘ions. corre 
these places. uc mcn n v‘«ork ..jaterlnl is actually received in 

possibly otherevenlng inaterlSTni” 4 ) nrinn ,me net ' vork Pwwtrammln* ‘or 
f? 1 ® in . t r he Eastern and Central timezoiies wufniio"! ‘ ® h with the 

in the Mountain time zone, and possibly aiso u.'e l^dflc u’m^^one. f ° r S,i " ions 

ivmit^iweedhig Cl ( i I)^ket ) T9473^n < ^whi\ SU ^ P! i f ' 0n b - V XBC in the 

time’’ programming for tlJ J' "/fi " c cI ' a "?® d the “prime 
NBC’s suggestion was that stations in the ton -tTi*' "? “f 1 . 0 ] \ Ml - M T ’ 
tain zone be permitted to carry more i ° n , ,,llkots *.» ,lie biotin- 

network material if the schedufc of on,.?, ?. t,l,ee llo "! s ot pnmo-timo 
tral and Pacific zone mSsZ t,K> , En * e ™* C-n- 

Srt°S Oi^Xtt^ inVa',; iS 
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others will be taken care of by the NEC proposal as adopted, it niav be 
that further extension along these lines will be appropriate. Com¬ 
ments arc invited on whether the Note to Section 7:!.<i.')S(lc) adopted 
recently should lx* extended to include complete sports events where 
there has been a "pre-game show'', or “runovers” of events which are 
not live, simultaneous material, such as movies. Comments are also 
invited on whether this principle should also extend to additional pro¬ 
gramming presented by networks on the same evening in the East 
before the particular event but which Mountain zone stations wish 
to ])resent after the event. 1 " Comments are also invited on whether the 
same principle should be extended to the top 50 markets in the Pacific 
zone, not so much in connection with "runovers" (which are not a prob¬ 
lem since the sports event occurs quite early) but for network program¬ 
ming presented before the game in the East but which these starions 
may wish to present after the game in the West (or material pro¬ 
grammed especially for the West). 30 The Commission does not have 
any views at this time as to whether changes along those lines should 
be adopted: we have recognized before the problems which stations in 
these time zones face in integrating "simultaneous" material into the 
usual pattern of delayed broadcas ting which prevails there. One im¬ 
portant consideration, here and elsewhere, is to what extent relaxation 
alone/ these lines actually will impinge on the availability of prime time 
on these stations to non-net work sources. Comments on this point are 
solicited. These are examples of changes that will be made at an early 
date if it appears that the public interest M ill be served thereby. 

35. Rules designed to deal with sports event situations. One of the 
most common subject of waiver requests, and Commission considera¬ 
tion of then-, has been in connection with sports events. The following 
rules are proposed to deal with these situations for the future: the 
first three beloM- are alternatives, and the fourth, involving a some¬ 
what different concept, is a separate matter which mav be adopted with 
or without one of the others. 

(a) With respect to “runovers” into prime time of lute-afternoon 
events (and possibly also some events scheduled for prime lime) 
putting the burden of accommodating the “runover” on the networks 
and stations in the carriage of network programming, by providing 
that if a late-aftcrnoon event runs over into prime time (i.e.. after 
7 p.m. E.T., or G p.m. C.T.), network evening programs must simply 
start that much later, so as to leave a full hour for non-network 
material at the beginning of prime time (e.g., if the event run - until 
7:10, the network's evening material could not start until S:t‘>). 

(b) Providing by rule that it is assumed that sports events will 
last no more than a certain time, and ignoring runovers beyond tl at 
time. (Comments are invited on what are appropriate time allotments 
for various types of events; it presently appears that 3 hours r or 


J* Sw KOOL-TV i I'IiimmiIx. Arizona). I'CC 72 - 7 .'So (August 10 . 1072 ) 

” Sri* Acariemti Avaril mill 1 /i«» Amrrirn pro'iravis, I'l’C 'M 741 "t n 11 o i mst 
<F .7n11".' rv ,!,72 J : T"' " nl '•• r erantp.| MIC nmii.-itps on AugustSt) v.iw~'( err 7-> 

rrPjPtM 
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baseball and football, ancl 2^ hours for basketball, should be sufficient, 
at least m the absence of a “pre-game show'’ or post-"ame material ) 
t ommcnts are also invited on the matter of pre-game shows and post- 
game shows generally; to what should any assumed fixed period for 
sports telecasts permit these? We are presently of the view that it 
should be only in connection with games of unusual importance— 
p • oils or championship games—and not regular season contests, and 
!!®5 ™ more than 15 minutes (see our action of August 2!). 1P72. 

25 R.R. 2d 228, granting waiver to XBC affiliates).' 

(c) l rovKlmg that if an event runs more than a few minutes over 
the allotted period—say more than 5 minutes, or more than lu 
minutes—the network or its affiliate will have to “give back" a half- 
hour ot time on some evening during the following few days 

(d) Designating by rule a certain number of unusually‘important 
sports events, which, along with related material, may be presented 
without observing the Section 7:1.058Ik) limitations'. These nimiit 
include the summer and winter Olympics, the World Series Xcnv 
lears Day and other year-end bowl games, the Super Bowl and. 
possibly a few others; but we are certainly of the view that it should 
not extend beyond a small number of event's. 

30. Considering that sports events involving possible prime-time 
problems occur on only a limited number of days of the year—prob¬ 
ably no more than 50 for each network—it appears that'this subject 
may have aroused more concern, and required more action, than it is 
worth. It. appears eminently desirable to adopt a definite rule or at 
least an over-all policy, in this area. Comments are particularly desired 
on what actually is the impact from a relatively small and occasional 
“runover” on the availability of prime time to non-network sources. 
In other words, what do stations do if the event runs until 7-10 p m 
E.T.? Do they simply carry the same material they would have carried 
if the event had ended at 7, “clipping" it slightlv.'or do they substitute 
other, shorter material, and, if so. what ? One thing which should U; 
borne in mind, also, is that while the networks often put their requests 
in terms of being able to carry the event to completion, this is not 
usually true. Rather, it is a question of whether, if tliev do. they mav 
still^carrv their full complement of evening material.-"' 

37. Relaxation of the ‘-off-network" restrictions of the Rule. Com¬ 
ment is invited on the following changes in the "oil-network" rcstrie- 
tions of the rule, contained in Section 73.G5S(k) < 3). One or more of 
the first four changes in the “oti'-network" restrictions set forth below 
may be adopted, with or without the fifth, which is really a somewhat 
different concept. The possible changes are as follows- ‘ 


la) I rovidlng that the "ofT-network" restrictions do not npplv to inntcri il 
which was not part of a regular network program series, i.o! an individual 
special^ program or a small series of material, say no more than six pro- 
Clilln,{ - " r P rovl,,i "? that while Die rule imposes a general restriction on .ill 


iipgpilssassHBass 

in.iierl.il generally was made In tlie August A.70«io^ "° l " ork 
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material, stations in the top 50 markets may present up to_hours per year 

of off-network material coming in the above categories (comments arc invited 
on what this figure should bet. 

(Ii) Providing tlmt a 'package" of material may lie presented including some 
but no more than 25%. or some smaller percentage, of off-network material (eg' 
special Christmas programs in the "hassle’’ or other series). 

(c) Providing that stations may present without restriction lor up to 
hours a year) of “off-network” material, provided the material itself was’not 
shown on a network within a certain number of years leg.. 5) and the series 
of which the particular material is a part lias not been on the network for a less 
number of years (e.g., 2). 

id) Continuing the 11)72 arrangement of conquering waivers of this restrie- 
tion. on an ml hoc basis, but providing for more orderlv treatment including 
public notice of such waiver requests, and more or less simultaneous consideration 
°f "II s <>ch requests well in advance of the year for which waiver is s,,u.q,t 
(e.g.. requests would have to he in by March 1. 11173 for the 11)73 74 season 
and decision would be reached by May 1). Comments are invited on whether 
if such mi approach is to be adopted, a certain total number of hours of off! 
network material should be permitted, and if so, what that figure should he” 

(e) Adoption of a rule looking toward the type of relaxation urged by MC V 
Inc. in KM 11121). permitting any off-network material to lie presented ns’ part iff 
a package of which at least 25% is new material. We also raise the question 
of whether, assuming such a relaxation is to be made, a higher percentage of 
new material, e.g. 50%, should be required. 

38. The “off-network" restriction is potentially one of the most 
troublesome areas of the rule. It represents, not the objective of the 
rule to lessen network control of television programming (which is 
taken care ol by the basic “three-hour" limitation plus the “syndica¬ 
tion" and “financial interest" : '"s) but. rather, that of protecting 
the newly “clou.; d" portion of . rime time for access bv non-network 
sources of program material is such, it obviously serves a needed 
purpose; but. at the same time, it is also a significant restriction, 
including in its present form a bar on the presentation of some highly 
worthwhile material, sometimes—as with “one-time" material.~am! 
prolmhly short program series—material which if presented during 
pritno time would not have a very substantial impact on the availability 
of time to non-network sources. The latter was one of our chief reason’s 
for fhc grant of waiver to the six-program Air UVrc* of Ileurif YHI 
series (Time-Life Films 35 FCC 2d 773). For this reason, \ve raise 
the issue of whether relaxation should he considered along the lines 
of the first two approaches set forth above, or. alternatively, ap- 
ptoachcs (c) or (d), which would probably mean more relaxation. 
As elsewhere herein, parties opposing relaxation are urged to discuss 
the impact and effect of any such relaxation, by rule, or waiver, on 
the availability of prime time to non-network sources of new nvteria!. 
with specific examples of actual or potent ini preclusion. 

•'!!>. Item (e). above, inviting comments essentially on the MCA re- 
finest or a modification of it. represents a somewhat‘different concept: 
whether, in view of the very high cost of and asserted risk involved in 
producing new material, it might not he desirable to permit a “mix" 
of new and off-network programs in a package, and, if so. what per¬ 
centage of new material should be required. Fatties supporting such 


51 Parties may wl»li to comment on this subject In light of the four decisions referred 
cm. ’h ,'f ifl'V" i S I ,"s n "'-| -"IT network- nmterl.il. ntiil on the mailer ef 

objective slumlords which might be appropriate In this connection (see paragraph 40) 
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"if should discuss in detail the impact it would have on station 
puichase and presentation ot trnlv new material. 

, connection with this subject generally, and particularlv the 
PP oac i s ct f°rth as item (d), above, comments should discuss to 
what extent the judgments involved here can appropriately reflect 
prn^-am quality deternnna. ons. and. if they can or must, what ob oc- 
tivo standards can be formulated in this connection so as to avoid siib- 

r ncn tf’ lth r s l ,t,ct 10 jtt ‘ins < ! > > nnd (b). above, comments 
ate united on whether this type ot exemption should be granted onlv 
n the news and public allairs area, and what is the availabilitv of this 
important type o. material from non-network sources 
*}{ "r<"'>•>'<■ \ Section T3.«58(k)<3) also contains restrictions 

on the use of movies during the cleared i>ortion of prime time - as the 
rule reads, there is an ambiguity as to whether a film previouslv’shown 
as a Hot,rod' pro,,ram is thereafter "an oil-network" program.’ perma- 
nen ly barred from these hours, or is a “feature film” which can be 
used m them alter two years from its previous showing. It appears 
that other chanp-smay also be appropriate. Comments are invited on 
one or more of the following-changes: 


•‘of^notwnr^nrl 1 ?” °£ wllc,1 !? r a movle previously shown on a network is an 
off-netu.uk program or a “feature lilm” for purposes of Section 730(1;% 

Interest.* ‘ ° f tW ° aIter,,ali ' a would most serve it ^hlic 

-JV ))’ 1,etl ' c *', ‘n this respect, there should he any difference between nmvies 
2 ! a . ,,u ” Hulc l>niu,irtlii for theatre exhibition, and those vrimnrlh, made for 
telcnsion (e.g.. treating the former ns “feature films" but the hTte • ■ s “off ne 
J , r Rra,1,S) : ® ,M| if I- tn l*e a difference, what tert siu uld be an "led 

f “/I' <1 T! ion (*;K-where the film first appeared). 

. ; / Whether it is really in the public interest and consistent with the h-isie 
objectives of the rule to permit during “cleared" tin e tlm u“e of fc. tlS flilmS 

ofi^iAbiK;;:,: t ,, "" 1v as ^ «-iXri5s?i5" w" 

or prohibition should he longer. such ns live years, or perhans iiermnuentlr nin. 

^l^t m,, previous showin* on the station itself. 11 Permanently with 
<d) Whether on the other hand, lu view of the economic structure of the 
fi m-huvn.K hus.ness. the "two year" period should he shortened.lav to oneyear 
at t0 , f, ‘ a 1 ture tllms bought by the station up to mid-October 107 - , t |jj s is ' 

essentially what is urged in a pending request by a Salt I.ake City station). 


As '^° f?' 0111 the obvious desirability of removing the ambiguity 
mentioned, this subject presents sonic more basic considerations Vs far 
as the presentation of an individual film is concerned, it probably makes 
little di. crcnce to (lie viewer ll it appeared previouslv in the'market 
as a network program or a locally shown lilm. or whether it was created 

.k" ;T S T' V,M " or especially for television. From this standpoint 
.1 tail l\ libei .ll appioacli might not be inappropriate. 

43. Hut t here is also another consideration. The use of “feature films” 
during early evening hours by network stations in the top 50 markets 
has not up to now been great, averaging onlv about one hour per week 
per market prime tune according 1 o AHI* audience survey .lata for 
fchruary-Man-li However, there arc some indications that this 
"m> increa se, particularly if the Commission adopts a rather liberal 


m,mVr Z&4 : "V V°nn'" ^'l:^,;;^Um“ r .‘:; , L 1 , ^ nTlT ,1 '" *■*«** »" » 
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view, so that stations in those markets will clcvote a considerably larger 
amount of time to such material. This would, of course, have an impact 
on the availability of prime time to other kinds of non-network mate¬ 
rial (local or syndicated). While the i ule was not designed to pro¬ 
mote any particular type or form of programming, if was certainly 
intended to promote new non-network material: and presentation of 
movies already shown looks in the other direction. Comments on this 
point are invited. 

44. The same general considerations might also indicate a lengthen¬ 
ing of the “two-year" period for any film, and particularly where the 
previous showing was on the station itself—a situation in which, nor¬ 
mally, there should hi; no problem in determining whether or not a 
given movie was or was not run in the past, even years ago. This was 
the reason for limiting the period to two years on reconsideration in 
August 1970. Comments are invited on whether it would be appropriate 
to bar permanently from the cleared hours feature films previously 
run on the same station, as well as on the desirability of lengthening the 
period generally. On the other hand, the point has been urged recently 
that, the usual basis on which films arc bought—such as “five years and 
live runs” at a very high price—almost automatically requires that 
more than one of the runs be in prime time, if the station is to be able 
to recover its investment. It is urged that therefore a lesser restriction 
should be adopted, as to the station's re-use of its own material. Com¬ 
ments are invited. 

45. Exemption for regular network news following an hour of local 
news,and for one-time (or other) net work news and public affairs pro¬ 
grams. Comments are invited on adoption of one or more of the follow¬ 
ing. as a matter of rule or at least of fixed policy: 

(a) Continuing for tin* future (aad putting into the niloi the policy adopted 
for 1U71 72, and recently for 1U72-73. concerning a waiver for network news at 
the beginning of prime time where it follows a full hour of local news (e g. from 
6-7 K.T.). Under this policy, such network news does not count against the per¬ 
missible three hours. 

(b) Continuing, for 1073-7-4 and Inter years, the waiver or exemption granted 
for one-time network news and public affairs programs ("documentaries"), 

(c) Affording an exemption, for 1073-74 and later, for network news and 
public affairs programs generally. 

4G. As to the first matter mentioned, we have favored this policy. 
As we have noted, the broadcast of in-depth coverage of local news mill 
problems, in major cities, is to be encouraged as definitely in the public 
interest : and. as a practical matter, stations can avoid the impact of the 
rule anyhow by splitting their news, so as to present a hnl I-hour of local 
first, then network (e.g.. at (1:30 p.m. K.T.). and then local against at 
the beginning of prime time. There appears no reason to require this 
“bracketing” form of scheduling as a matter of rule, although 19 sta¬ 
tions in the top 50 markets do it (25 operate under the waiver). (>n the 
other hand, this does represent a substantial impingement into the 
availability of prime time to non-network sources; and comments 
should be invited at this time on whether this policy should be made 
permanent. 

37 F.C.C. 2d 
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n„ 4 L™ U ^ < T l . n ’ att0, ', iti P erl “IM more difficult. The rule contains 
nil exemption for sperm news programs dealing with fast-break in" 

” m eilt « n -fl‘c-»P°t coverage of news events’, etc., but not for news 
or public affairs ‘documentaries*’, although when the rule was adopted 

thorn 7s S<>, "° f l0, ‘" ht * hnt the exo,,1 Pf>on should be broader to include 

7>-4t'i<;7? FCC’ , "d"ws7 M T : i ,nP,,t ° f V 0, ? imi f si «"cr , T- Ilex Leo in FCC 
i -1 >, - I _d -I2f>). I here is, obviously, a high decree of inmor- 

tance to the presentation of such material 'in quantity,"for the better 
hi fonnation ot the audience, and. at the same time, d'ieersitu of view 
ponits and sources is probably more important here than 'it is with 
oiite.tain.nen .programming which is the main thrust of the rule Tllero 
is also a practical consideration: a number of programs presented bv 
the networks during l»i 1-72 year have involved partly "on the snot 
coverage of fast-breaking events”, etc., but partly baekgiou , n atc ia 
f a documentary na ure: and without the waiver, network s f. 
he C oimmssion. might be fared with a fairly knotty problem of w at 
w on the spot coverage . what a re/-fast-breaking events”. efc.-« Exist - 
enci ol the waller does serve in this respect to make life simpler r„in 
men s o,, whether this exemption should be made permanent arc !n- 

ni/'ViiSiy' y ,i,t,r,ii,ry '/ / "’ T ttcr ° f to wh,,t e:vf,nt * ,,ch >»«*>-- 

rm is a adafd, from non-netmork- sources. Item (c) above requires 
little elaboration. As noted, the matter of a general exemption for this 
t\pe of network material was considered at the time the rule was 

;iCiir,,sr' 1,1 ,his »•*•»>»'™»i»«* 

4S. Comment on mairer actions. Particsaro invited to discuss certain 
waiver actions of the past year, including, particularly."the four b - 
lolving off-network material ( Wild Kingdom. Lassie. XotiolSCeo- 

(lec/sion* "m h" V ° ! I,n "' y VII,) ' tl,( ‘ -1 BC Summer Olympics 
decision, and the decision granting CHS waiver for one-time netw-nrl- 

news ami public allairs material, or documentaries. We do not expect 
•or require, that comment will be made separately on tlieii ’ 

but lather that parties will discuss them in connection with specific 
changes in the rule, set forth above. They are set forth smaVratedv s7m 
pl\ to call attention to them as problems which have arisen with the 
line in its present form. Inviting comment on them does not represent 
a (on mission view tout they were wrong, but. rather, that to s„, ll( . ,, x . 

e nr v l Vle7st faTrlv ea°rl *?*'"''* limited information. 

iun\ oi at least tairlj eailv m the administration and application of 

the i nle; and comment should be entertained before we decide whether 

f lu policies involved m these decisions (or the reverse of these policies 

some ma y argue) should be adopted as a permanent matter.” 

i "" 1 V 'nmdiirils ns »„ ,vl,„t „r* ,.™r . n. V■ iI n- A‘ 

► I'l'i jliiil, t.ir nn rim nivornt.’ uni llc within tile exemptions nmv 

me illvltu.l, lur ^.u, ' . „ r n ilroim n^ ' h ' ''I? ■" Cw'MIM n„ 

m£. as KW 2,r-7a'•jr*it « C sj” fsi7wi 2,1 fi.msVaeiiim• 

.ml I of it,,, rironilriiatiiirj inr --n j.fV' V.".* JA V -d 0 -S and st.n lOl vint.ie.. i : 

to.tnl.nr 11. 1*172). " • ,nr ‘ 1 CC 2 il 3 .. nn.l (fot 10721 FCC 72 tmti 
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49. Repeal of the rule. Repeal or rescission of the rule will 1*> con¬ 
sidered herein, for the reasons and subject to the limitations set forth 
in paragraphs 13-15. above. Parties may also wish to discuss—if they 
urge such rescission—alternative approaches to the problem of net¬ 
work control over television programming. As to the latter, obviously 
this is an Inquiry proceeding only. 

•>0. 7 he cumulative i/njnnt of the reiterations mentioned above. Wc 
have set forth above possible relaxations of the rule in a number of 
different areas. It is realized that the various changes, if made in the 
different areas, might have a eumulatiee impact on the availahilitv of 
prime time to non-network sources, even though the impact from some 
of them individually might not be significant. ('omments on this aspect 
of the matter are invited, along with views as to which are the par¬ 
ticular “problem'' areas from this standpoint. 

(\ Inquiry into other possible chunr/e* in the. rule (extensions of its 

scope, etc.) 

»>1. This portion of the Xot ice—an Inquirv on I v. wit It changes along 
these lines to be adopted, if at all. only after further rule-making prre 
ceedings—is designed to invite comments on some changes in the rule 
of a more fundamental nature than those mentioned in subsection II. 
above. As discussed in the following paragraphs, these include: (1) 
extensions of the scope of the ru 1 . either as to time or as to markets 
covered: and possibly extending the “off-network'' and ‘ feature film” 
provisions of the rule to independent stations at least in ome circum¬ 
stances: (“) imposing certain requirements on stations as to use of the 
“access period". e.g.. for local programming, children's or “minority 
group programs, etc.; (3) exemptions from tin* rule to encourage tin* 
presentation of certain types of material on either a network or “off- 
network” basis (children's programs, etc.)-" and (4) changing the 
form of the rule so as to specify a definite hour as the “acecss'penod", 
which might be a later hour than the first hour of prime time which is 
now generally “cleared" under the rule as it operates in practice. Set¬ 
ting these concepts forth, and inviting comments on them, docs not In 
any means represent a Commission view that they should be. adopted, 
now or ultimately, and in fact some Commissioners have doubts as to 
whether some of them arc either realistically feasible nr otherwise 
desirable: but they have been suggested and appear to have enough 
relationship to public-interest objectives to warrant opportnnitv for 
exploration in this over-all proceeding. One other mnttei should be 
pointed out: as indicated elsewhere, we regard expeditious resolution 
of the present proceeding as highly important: and if the time frame 
established does not permit thorough exploration of the various con¬ 
cepts set forth in this subsection, that will have to wait until later, to 
the extent it is appropriate. 


=; T| ||« lg the snme type of concept Involved In the treneral exemption for network 
mid public affairs program* set forth In subsection B, above. r r 1 ol " rK 
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52. The following arc the concepts on which comment is invited: 

(a) Possible extensions of the scope of the rule. 

hours rather than three 

providing for this in tin* caxi» of slit inn • r P n °J?‘ ne ^ wor * 5 (or at least 

£*£S3KaffiyS»"W2S&53 

independent stations (or a't'lwist inuej,end en ^ VIIP* re . stri< ' tions “I'l'lv to 
of one hour at least per night. uitMii- stations), to the extent 

local uses of the accent ntrin/t k «• 

eoncelvablv all) of the cle*iroii "no™ i ? ^ it-Ouirompnt that some (or 

° « ZT « i:: “■^^Js.r.'JSS'c: 

treated as live under the Commission’s Itules i" °° U ‘ m lUde ,IImed ‘Material 
“ethnic" groups), or children “ " 73 0N) of tl,e R " Ips . and other 

s*SK S" ” « «*“ v»,'»■»"«»' p-b. 

censec’s survey to ascertain^ 1" a ‘"‘‘"•HMtwl by the li- 

nlty and area (generally this i ,* 1 f a,l< Problems of its commu- 

could Include syndicated programming of cortninTyT.es)' ‘ C<, " C ‘' ivoM5 ' ft 

restrictions on net,cork 

mentioned in (b), above (similar to the - 'iioni ” "" ,c prneral topes of material 
affairs inA.erM “ „ "s™ ' or I ! ,e, 1 wwk »nd 

proach, network or ••off-network"mater 'd f. „e't ‘ L "‘ U ' P M “ h “» «l- 
no,punted for the purpose of Jon,pitting the" 

hour of prime time ,t S-loTumRT."and* I\T., K-nTunfcT. and M.l\) "’ P,C m> ' d 

53. 'Hie first two matter mentioned nhove—extensions of the ,„lo 

t^aSS^SSSSSm^ 

pio^fiftin is a |)orc('iitiiL r (‘ fi |r urc. shown in \T*P oi\ 1 v* 1 * 

IK-,,,,,,.,,,! SSS 
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the smaller markets, and therefore would mean more production ex¬ 
penditure and—perhaps, to some extent—better programs. 

54. As to independent stations, it is sometimes claimed that it is 
unfair for imfe/itm/ent stations in the top 50 markets to he free of all 
restrictions under the rule, for example being able to present "otV- 
network” material during prime time in unlimited quantity. This 
argument is particularly made as to VIIF independents, most of which 
in the top CO markets are profitable, and sometimes highly so. Com¬ 
ments are invited on whether the ‘'off-network*' restrictions should be 
extended to such stations, for example so as to require an hour of 
prime time each night to hi* devoted to material which is neither net¬ 
work. off-network, nor feature film recently shown in the market. 
Comments are also invited on whether such an extension, if adopted, 
should l»e only to Y1IF stations, recognizing the particular problems 
which Cl IF stations still have.-"’ 

55. The second general area of inquiry is whether the public interest 
would be better served by requiring certain uses to be made by stations 
of the non-network portion of prime time, for example local program¬ 
ming, children’s programming, or programming of particular signifi¬ 
cance to minority groups or meeting important local problems. To a 
degree, perhaps, this represents a shift in emphasis away from the 
matters stressed in the Report and Order adopting the rule, particu¬ 
larly insofar as this would encourage local rather than non-network 
svndicated material. A number of parties have expressed the view that 
tins would be a good idea, more in accord with long-standing Commis¬ 
sion objectives. It warrants exploration here, for one reason hecauseof 
assertions (by the rule’s critics such as XHC in its petition) that the 
rule in its present form produces mostly continuations and revivals of 
network series, often daytime material such as ‘’game shows’’, whose 
proliferation does not necessarily warrant encouragement. Comments 
on these concepts are invited. 

56. The same general type of consideration is the basis for the third 
general area—whether the presentation of certain typea of programs 
should be encouraged, from network or "oil-network" sources, by 
granting them exemption from the three-hour limitation. 

57. The last matter mentioned above—changing the rule so as to 
provide a definite, and probably later, cleared portion of prime time— 
is one which has been suggested by certain syndicator parties. The 
argument is that, as the rule now works, the “cleared" portion of prime 
time is generally the first hour. 7-S p.m. E.T.. a time when the audience 
is somewhat smaller than it is later, and also when many children are 
watching. It is said that if the time were made later, such as 9-10 p.m., 
the audience would be larger, and. also, it would be more entirely an 
adult audience. The latter, it is said, would permit more “innovative” 
programming than that appropriate earlier, when a substantial part 
of the audience is young people. Comments are invited on whether such 

"It appear* likely that such a change, if adopted. would not have nny marked con¬ 
sequences. Probably few Independent station* present off-network syndicated material 
for more than three hours of prime time, since usually a movie is Inserted into the 
schedule somewhere during the evening. However, the movie would l»e subject to the 
“two-year*' restrictions of Section 73.i’.r»H(k) (3), If such n change were made. 

Comments are invited on whether another change mentioned In above, specifying a 
particular hour a* the access period, should be applied to Independent stations. 
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a change would be appropriate. and. if so, what form of rule could be 
devised to roach this result. 

III. SUMMARY 

JV vie ' v of *}"■' <onsiderations set forth above, comments are 
foliowTn ,C Van ° US niatters mentioned. which in summary are the 

c "f »"■ ruh an,l possit.l, 
,nan,j,s ut it, partiiularlj <m tin* proaramndiu: beitu: and to he nresente .1 nn,i 
the econou, e consequences on stations (partkularlv in small maHodsl^dthe 

tion‘ jH ^ub.’.ve 1 ' 1 ‘' tM,no, “ ics " f «' ru « lal “ Induction and dYstribu- 

? j" . ,chut relent— in practice 11s well as in theory— the rule promotes real 
grapli is «hove. ,|;ram '" >Ur< * S ’ ,,r,,Bn,m amI 1 'nwmmmln* itself. See para- 

" *"*" ”• *»“ »»«'« »«<• 

if It I, ration of t/o 1,l 7.V" i " M of ,l “' ,ul "- **• bars. 33-3,1 ... 

assss; ss 

Aim. . \ ‘ . ‘ l 1 ari,lcatlon 01 "x* "feature Him" provision, as to feature 

•<s&~ .’csss-r ssrsrjsa. 

crams , 1 "e r |" f n, ‘,' vs - i,,ul fnr ""lie-time" network news or public uffa!rs"trn- 

material. See pn^'^^ahoJe"' 0 ^' u " »>“* type of network 

111) It, pail of the rule. 

(par! M*«taS We VU """ aUVC , ffrCt ° f "'“alton it. various areas mentioned 

IUM 1 U’O'Snaliiiljr is in-tilutsl 

t„ If! III Section 4(W and Sections 4 (i) and :in:: tb). 

U), (1). ( 1 ). and (r): :»<(. (d): :(ns(b): ;)(l«i(a): 1 4 and :U.*» of 

tlie ( ommunieations Act of lt»:j|. as amended, 
hi). Pursuant to applicable procedures set forth in ? 1.4lo of the 

)r,i:ir.:.‘ s ,v-o s - in 1 ,m, ? i,a |,,,,s,ms ma > ,n “ 0 , mo'-c 

v I . 1 ,, i 2 :. i,n ' >'Vly comments on or before .Tanuarv •_>!». p. 17 :) 

sulcnol n!" i 1U n tl " u : l . v .'"'"iiwnts and reply comments will be con- 
....... him it P? n,,, . ,w ? 1 u ? n ,M ‘ to,v l . linal ilrti,, » is taken herewith. In 

, 0 ! *V \ n " S 1,ro, ' mlmir - tho Commission mav also take 

i?i.;i;i .!' . ... Otl ' 0 ^ , ' H( : Va ' 1 , r m ! nril i atio11 In-fore it. in addition to the 


•. .. iuu- 11, in at id ii ion it) r ip 

speed,c comments,nvted by this Notice. For reasons stated in pars. 

• - • • a, ou '- P n . rtu,s ««* •'‘‘‘‘‘with notified that the above timetable. 
" ,n< nppoars adequate, will be adhered to. 
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61. In accordance with the provisions of § 1.410 of the Ilules. an 
original and 14 copies of all comments, replies, pleadings, briefs, and 
other documents shall be furnished the Commission. Material filed will 
be available for public inspection during regular business hours in the 
Commission's Broadcast and Docket 'Reference Iloom at its head¬ 
quarters in Washington. D.C. 

Fkdkiiai. Communications Commission, 

Hen F. W.ut.k. Secreturi/. 

Concurring Statement of Commissioner Robert E. Lee 

I concur in the Notice of Inquiry and Proposed Rule Making. I 
hasten to add that this should not be interpreted as dissatisfact ion with 
the existing rule but rather as an opportunity to review it with the 
expectation that the objectives of the rule may be improved. 

Concurring Statement of Commissioner II. Rex Lee 

I concur in the decision to initiate an inquiry into the effect and 
operation of the prime time access rule (Section 7*:J.(*3s( k) of the Com¬ 
mission’s Rules) primarily because, as a general proposition. 1 favor 
an administrative agency's review of past regulation. However, my 
concurrence should not be interpreted in any way as either a repudia¬ 
tion of the rule, or a prejudgment of the inquiry proceeding. 

1 would have preferred to delay the Commission's review of the 
prime time access rule in older to permit a more meaningful as.-e. - 
ment. of its impact during the current television season, i.e.. Ibid, 
when the full force and elicet, of its provisions become applicable. Al¬ 
though I have no preconceptions about the use of prime time repeat 
material by the networks, as the majority decision indicates, there ap¬ 
peal’s to be a relationship between the prime time access rule and tele¬ 
vision “re-runs.” In fact, it is even suggested that "parties mav wish 
to prepare their comments herein with this in mind.'’ It seems to me 
that a more orderly course of action would be to consolidate the prime 
time access inquiry with an investigation into the ramifications of a 
limitation on network television "re-runs.'’ 

One other matter deserves consideration. At the time the Commis¬ 
sion adopted the prime time access rule in 11)70,1 indicated that I was 
in favor of a provision which would have exempted news documenta¬ 
ries from the scope of the rule. It was my belief that failure to adopt 
such an exemption would tend to discourage the network presentation 
of news documentaries. I would hope that interested parties would 
comment on the validity of my earlier prediction in light of actual 
experience under the rule. 


Separate Opinion of Commissioner Nicholas Johnson Concurring 
in Part and Dissenting in Part 

In 1070, after years of investigation and analysis, this Commission 
concluded that the domination of the television program production 
market by the three networks required Commission action. As pan of 
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Conin,iffli ° n required that television stations in the top 

torksUl.n^n ° T K t , hB, , I ‘ I,ree ho i ,rs I ,or ni - ht fio.n the three »et- 
j. -^ ,0!is t °ne hour had to come from independent producers in- 
dudin. the stations themselves. For at least one hour ixVm.'ht Hu're 
• '/! K ‘ * l, uus of television programming (three network aflil- 
tes m each of so markets) rather than three networks. 

In the words of the Commission: 

iSSsSSSS&SS&Mft 

«ttrn7cfci?Z!Sed-" Cli ™’ U S - C °" rt «' Aw»l. for 

Respite the fairly wi.le ranse of ,ol a^ilahi,, t li, ,!! "'!'! W" 1 'T‘™' P ' ,h , at 

IS wmmms 

Now this Commission is embarking on a new proceedii.- to examine 
the functioning of the prime time access rule, propose modifications of 

S c °7 ,Pr 1,8 V U ' II1ISC - Slnco 1 1,11 vc followed a subslan- 

tialb different course. I am compelled to dissent. 

rt, 5 . i , ontf ?' OI ."‘ sI ‘«« 1,1 »ote tlio extreme handicaps under which 
i> nile has functioned m the short time it has been in effect First 

matt i la 1 to till the access time durin<r the first vear of the new rule 
‘ , !" i ! ou ". ll . ,v " ,r ‘ ■■‘‘•ftiests for "waiver" of the rule ha ve been 

smn'ort •fl t " J i n “ r ‘‘ n< ' v : Tl . nnl - the rule has never enjoyed unanimous 
2 , C ! Wr lu ‘ ro 01 ‘ fl '° "'lute lions. ( Recently the trade press 
lepoilcd three sure votes for repeal of t. . rule.) the '"'liitc House 
continues its partisan wooing of certain ^cut cuts of the Hollywood 
community and networks by proniisin ; r favorable FCC action ' 

deV'inn V‘ °t il " ' l:, J 1 l . K ‘ ,u ‘V‘ '". v f '"'lca-ues when tliev sav that no 
rule^ and HeitTl' 1 * '”/ * l ,l ?;?! m, P ,ion f"Vors retention of the 
iv I* tl o , , 'In , , i'T w,1, ' n K to 'i*™ to artruments as to 

' , ,I ," n, . 1p s' 10 ' 1 ' 1 '‘’tamed and even expanded. And I believe 

thc% are •ronijy to be surprised by the deirree of support the rule will 
P'occedui'r. I doubt that the rule will be scrapped 
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Another difficulty with this proceeding is the relative lack of in¬ 
formation ami analysis before the Commission regarding the basic 
facts surrounding this rule. As I have said over and over again. 1 
believe this Commission simply must have a policy planning and anal¬ 
ysis capability to provide the information necessary for rational de¬ 
cisionmaking. I would have hoped that this agency might have an 
analytic capability for an ongoing analysis of the structure ol' the 
television industry. Instead, we rely on not very systematic splurges 
in the Delphi technique, and we usually ask only those who have an 
economic interest in a policy outcome. Hut with the understanding 
that what follows is scarcely better than speculation. 1 think it useful 
to examine the elTeets of the rule on the principal groups a Heeled by ir. 

Consumers. “Consumers” is the economist's euphemism for the view¬ 
ing public. The quick and dirty analysis is that the apparent impact 
of the rule viewers are watching less television, and watching stations 
other than network aliiliates. Perhaps, one might argue that therefore, 
consumers are watching programs (or doing other things) that bring 
them less satisfaction than the network programs did. and that there 
is therefore a net loss of consumer satisfaction. This analysis neglects 
some very hard questions about changes in consumer tastes and pref¬ 
erences, as well as problems with comparisons of interpersonal utility 
preferences.* And tin* evidence to support it is ambiguous at best. 
Counterbalanced against it is some evidence of increased choice, and 
more local programming. There is apparently some evidence of less 
network news and public affairs, and children's programming being 
deferred to later in t he evening. 

Xct works. The dollar and cents ell'ect appears minor, except that 
ABC, which supports the rule, seems to have been helped competi¬ 
tively. 

Top-FO market network affiliate*. This group appears to be better oil' 
financially as a result of the sale of commercials in purchased program¬ 
ming. rather than the revenues from network programs. 

Smaller market affiliates. The networks might have elected to pro¬ 
gram this group for their afliliates in markets below tbe top fiO. They 
choose not to. As a result, these stations have been adversely affected, 
although less than might have been expected. 

Independent stations. There seems no doubt that these stations have 
been helped, in that they are now competing on a more equal footing 
with affiliates. 

Propram producers. Those who produce programs for the networks 
have probably been hurt: those who produce independent program¬ 
ming have been helped. There seems to be more imported program¬ 
ming in prime time—for whatever reason. And the overall budget for 
program production may have declined as lower cost programming is 
produced and shown. 

The FCC. The objective of the rule—deconcent rating the television 
program production market—seems to have been achieved, although 
the magnitude, of that achievement in the scheme of things is in ques¬ 
tion. The administration of the rule has created endless headaches, and 
simplified FCC administration plays no small part in generating the 
present proceeding. 
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to tllis !" w, ‘ e ' lil '? would have been to take a 
: ’“' “J'*■» '""ioritv is- ii. ctot, con.lnrtiji" 

• i P TV W il niK ‘ tl,at 18 | welv into a trial period 
or ot u*. oTif U n 1 °'' CO , nsi<ll ‘ , ' a,ion - without knowing wlu tl.er it 
J* 1 Vl, , ! ' k ‘'. v to bo 111 a position to make a rational policy 

thoue. Ihe majority also apparently believes that it makes sense to 

prior to l^TV-nh V ,lu ' , , U ' ,Wf !' k power situation that existed 

pnoi to 1.1,11 | nless something has chan-rod since 1070 in the basic 

compe ttne relationships in the television industry. I don't see lmw the 
Commission can return to that unsatisfactory situation. 1 see no evi- 
den, e that such a change has occurred. The majority cites none 
I oimer ( onumssioner ( o\. in his usual insightful wav predicted 
ourmirrent position when concurring in the adoption of this rule in 

*&iS:£S ;!r 1 *{; IK »■? '*-■ 

action here, or if the iiew rum n‘e' ,, ( a f,', ( s<1,,n waters down its 

it possible that the Department will imv .1 ° ! <n IV 1 1 10 lnar,<t ‘ t - *tu*Ti I think 

the ... developed in tZ la V' »!■!">' 

Commission itself, if faced witi. n,,. , . 1 1 " ’■ to broadcasting. Or the 

program production Industry, may deride that lh™mlv" sl f ""' l;r l c ” ns,ricri,1!I 
some kind of del, .fled regulation of the net worlm‘Urogram pra<"h es. C “ ° tre, "" t 

ha ve a dopted wi 11 gi nu'vu tea's,, I !s' in'jV ' a' J. K ‘e'" * ° f rpn, 9"stinent. flic rule we 

<" stations and calde Vstma ’ wi.,,!' ,, f, * r .. . 

proeess. If if does I think w«» win i, »' ^ ,ro n**h network selection 

not. then I fear that the iiulustrv nmr w-J% l . t *- ,lt . Il !r X t0 I evlKio11 industry. If it does 
In form ami character.’ * vf l ' well undergo very serious changes 

1 would not have turned this proceeding into a ‘Who .m" n.lo 

it VZ Renown £ thef^ "l™ 

to s' mv, ; I., i. in ■to i . lo > a ] ational decision are o-ouiir 

SpH iHSS^ESJS 

1 - Ve,work Television Itroadenstlng. 23 F.C.C. 2d 3S2. 427-2S (1970) 
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Some concern was expressed that a more thorough proceedin': would 
he delayed. Hut surely a irraduatcd set of response dates would permit 
alnhe majority seeks in terms of time schedule. 

1° introduce the subject areas I believe warrant comments and in¬ 
quiry. I should like to note some views expressed in at the time 

(lie prime time access rule was adopted. In tin* only tellinir portion of 
his dissent. Chairman Burch, in an opinion joined bv then Commis¬ 
sioner Wells, said: 


[lt]atlior than spending years on a rule of this nature, the Commission must 
concentrate on the obvious alternatives which have a different economic base 
and thn< make a genuine contribution to diversity. These alternatives do exist 
and have not yet come to fruition. 

Kirst there is subscription television, which lias a different economic base and 
and ear. present programming that is not neeessarilv designed for a mass audi¬ 
ence and will still he economically attractive for an entrepreneur. There is cable 
casting, a technology which makes multiple channels available and which by 
its xeij nature changes the entire economies of programming. There is the non¬ 
commercial educational television system, which, with sufficient and appropriate 
i until Hi:, con nuikt* a tremendous contribution to diversity . 4 

Noble words and nil inspirinjr program for Commission action. 1 tumid 
have endorsed it myself: it is certainly consistent with mv olt- 
expressed preference for competitive solutions rather than retruWory 
ones. 1 he statement seems to acknowledge t hat a serious problem exists. 

J he only question is the best solution and how to brinir it about. 

Hut what has happened in the past two rears? Subscription tele¬ 
vision, shackled with restrictions, is still non-existent, and the thrust of 
( omnusMon policy is toward ever more stringent restrictions, ('aide 
television is strait-jacketed in a policy horn of a political deal calcu¬ 
late,I to blunt its promising competitive benefits—not to mention the 
morassot more than loon applications pcndin«r and slvmicd here. \nd 
public broadcastiiqr is suppressed in a political power plav and cap 
title to which I heard no protest from the Commission majority. In 
each of those areas, the FCC tthandoned anv thought of a leadership 
position. 1 do not oppose the consideration of alternalives so lotm ils j, 
is not done as mere chicanery to effect delay and postpone solutions 
opposed by powerlul interests. 

It the problem. most broadly stated, is network domination, and if 
there !S still interest m discussinir alternatives, let them be considered. 
\\ bat follows are ideas. I he majority refused even to include them in 
its notice I neither support nor oppose them. But I do think they are 
worthy of inquiry. J 

(a) As nn alternative means of increasin': the numher of Imvers 
• B'leviston profrrammin-;. and iiicmisintr the diversity of piWnin- 
mm^vn.h, ,1, I 11K (1 „„1 vacant „r 

I III .iiloc.itions) could he realigned into stations with sitruilicantlv 
h he, power capable ol norvinjr wide re-rions. with the possibility of 

i,v < Vf M “t nU< K,ni ’ l 'l t0 w,tl1 nrtwork alliliates, and the possi- 

of intommnortiiiirthoni niton now network. 


4 Network Television Broaden sting, 23 F.C.C. 2d 382, 41 C (1070). 
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to ti?| b ° 1Cqui, ' ed t0 allo ' v ever >’ station in the market 

to bal foi network programmin': on a per-program basis, o-ivin" every 
station an opportunity to aequire network programming Jmiepend- 

for ? tation bl kvs without having to 
<C) Vef .u S ! 1 11 • 1 ° I ; n,;, j° r stations in the market. “ 

(cj Aetwoiks could be required to allocate their prime time nro- 
g ramming on a pro rata basis among all the stations in the nuiJk°t 

tW« lllS t 11Ce ’| 1 thc 1 re wcre S!X commercial stations in the market, and 
tliieo networks each programming four prime time hours per ni-lit 

crite'ome, “ etwork P ri *»e time per week), no station could re- 
Tl” . *• ", n tw « network hours per night, or 14 hours per week, 

lhi economic benefits of networking would be spread a mom* all sta- 

SSSh'IiST ina,k0t UI,F a,ld }' llF »Hke. Iniependent ^oduceJs 
i uld also hate a prune time market comparnlile to networks! Yew sta¬ 
tions coming on the air would have an assured source of programming. 


(d) Networks could be required to 

iin• .. . riq • • f 


program no more than :2 


•' c 


.. w uu more ( 

it mis per .year. 1 Ins question is directly related to issues and questions 
co cerniiigthepnmetime access rule, and should be considered with it. 

(e) Netwoiks could be required to divest themselves of television 
program production facilities and talent agencies as well as anv re¬ 
maining syndication activities domestically or in foreign nmi'ket' 

1 his agency has apparently made an informal decision, never actually 
considered by the C oininissmncrs. to do nothing about the Department 
« Justice ,u.t against the networks, although arguments w lS 

;! d ‘ t iat . tbe subject matter of the suit is a matter within the FCCs 
1 unary jurisdiction. I dislike the continuing erosion of the FCCs 
power to affect the industries it regulates, but certainh there is no 
n ore poweriul argument for that erosion than inaction. 6r action that 
fails to meet public interest needs, whether it he under the Communica- 
t ions Act or the antitrust laws. 

(f) A final alternative could involve a seeming strengthenin'* of 
nl ll lf"u rks monopoly position in an effort to. in fact, reduce it. 
Une ol the oft-overlooked reasons for the “quality” of the BBC's 
programming is that it is not one network hut two. Thus, the -op. 
portunity cost • of putting on minority appeal programming is virtu¬ 
ally eliminated (Opportunity cost is an economists’ expression for 
what you lose by choosing a particular course of action. When an 
American commercial network chooses to put on programmin'* that 
does not, maximize Midienco it not only loses the production costs 
of that program, it also loses the “opportunity” to make the much 
£ieater revenue that a mass appeal program would create ) Tf a di¬ 
versity of programming is what is desired, that can he created bv 
creating a monopoly as well as by eliminating one. For example, if'a 
means could he found whereby an individual network not only could 
Imt would he required to program every station in a given market, 
the net effect might well he more, diversity than that created by three 
networks, each trying to copy each other’s efforts to attract the entire 
audience (and ending up with about one-third each). Mass appeal 
programming would undoubtedly go on one. two. or three of the 
channels. But oven it would lie counter programmed—that is. sports 
on one. a movie on another, and so forth. And the remaining channels 
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would undoubtedly be programmed with minority appeal program- 

„?, r 'r,i kmds_ ;" *» l '! ,m •» “«'»« «* teEsiJ ,,’vsZs 

vbo would not otherwise be watching any television at all, and thereby 
meieasing the total television viewing audience lor the network. In 
exchange lor this seeming moiioi>oly advantage, we could require that 
no network could program more than one hour a duv, or whatever 
to reduce the barriers to entry into the networking business and in- 
dease the number oi networks. II there were hours when no networks 
were programming at. all. the proposal would, to that extent, create a 
market lor the programming ol independent producers as well. 

(g) .Networks or stations could be required to present a certain 
amount ol material designed for particular groups (see section b 
paragraph .,2 ol the majority .Notice) or news and public allairs each’ 
JN^rht oi each week as a condition to a reeision ot the rule. 

.1 1,!ea . s 1 1 1 u*liove relevant lo any consideration of where 

1 if goes with the prime time access rule. No doubt there are 
others. No,loubt,some cotild be rejeeted quickly once they wore sub¬ 
jected to detailed analysis. I express no preferences for anv. Kadi 
has a similar goal to that of the prime time access rule, however, to 
improve the competitive, tree private enterprise functionin'*' of the 
television program production market. Several alternatives approach 
the problem from a wholly different direction than that of the prime 
time access rule. 1 


I ho I CC ought to be in the business of freelv exploring, anal vziii" 
and testing the alternatives for the benefit not onlv of the vi’ewitm 
public but the industries and unions involved as well. Its refusal to 
do so prompts this dissent. 

"[ ti 1 ity preferences" is economists' jargon for describing the va¬ 
riety ot tastes and desires of individual consumers. Anv single viewer- 
consumer lias bis own preferences for television programmin'' as 
well as for a host of other ways in which bo might spend bis t inie? The 
difficulty arises when one tries to add together the preferences of 
large numbers of consumers to decide whether consumers ns a whole 
an better oil' or worse oil' as a result of alternative sets of pro«'ram- 
ming fare. Suppose the effect of the prime time access rule'is to 
eliminate certain network programming and reduce the number of 
Viewers watching any television program, or that different programs 
are watched than would be the case without the rule. Then, so the 
argument goes. the total consumer-viewer satisfaction is less than 
"lien the additional mtwork programs were available. The problem 
w ith this analysis is that no one knows how much loss a viewer sutlers 
by doing something other than watch television, or bv watcliiii" one 
program rather than another. There is a question whether consumer 
satisfaction for individuals can he added at all. Xo one knows 
whether those viewers who stopped watching television, or shifted to 
other programs because of the prime time rule, are essentially indif¬ 
ferent to the change. \ icwors who watch the programmin'' that re¬ 
placed network programming because of the rule mav find the new- 
programming greatly preferable to their prior alternatives. And even 
this analysis presupposes that television watching is n net consumer 
benefit. The viewer is not. of course, the consumer—he is the product 
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5 l=;.,!i;;r-^;. ?;w Wi-SSte 1 ? 

fw& £ 

Irff,, ,rv , ". H, "“" , !v M i'..'^™ii' l fi*i«ion!o , fi:4S'is: 

oontniniiijr diilillfii 2hthe u^J’iif «i\'in s'l'um t j' roivor '" “ '"’mo 

'„:;:rit ou. c """. u,s f '"' . . .'«>»•.fee 

Statkmknt ok I Hooks Cow**,„ 

1 Aid ^ IJlhSKNTIN'U IX PaUT 

1 X 1 w“i* 1 ,te| r - r *"*"* M “ ki '« i» r* Ti.no 

. U'civ is no question in my miml that a re-exnmimitii.n n fti r 

.^sps.srr-siff 

Safi ss assirt^s.s^rt:H“""r 

minir from the Comparative Hoari.m >mUs ( V C C71 T‘o T» 7"' 
No. 1015, reused LVhn.ary 2.1. 10H^ ^.c! 2d SsIT i?n )° ^ 
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BEFORE THE 

FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C. 20554 


In the Matter of 

Consideration of the Operation of, and Pus- Docket No. 1002-2 
BIBLE Changes in, the “Prime Time Access 
Rule,’’ Section 70.058( k ) of the Commis¬ 
sion’s Rules 
Petitions of 

National Broadcasting Co., Inc. (NBC) RM-1067 


Midland Television Corf. (KMTC, String- 
field, Mo.) 

Kingstip Communications, Inc. (KIIFI-TV, 
Austin, Tex.) 

For Deletion of the Rule 
MCA, Inc. 

To Permit Use of “Oil -Network” Material 
Plus 25 Percent New Material 


RM-1935 

RM-1910 

RM-1929 


Notice of Oral Argument 
(Adopted June 15,1973; Released June 18,1973) 


By the Commission : Commissioners Robert E. Lee and II. Rex Lee 
absent. 

1. Notice is hereby given of oral argument to lie held in the aliove- 
captioncd proceeding, on Monday and Tuesday. July .10 and 31. 1073. 
at the Commission’s oflices in Washington. D.C. (Room 850. at 1919 M 
Street, NAY.) beginning at 9:30 A.M. (DST) Parties wishing to ap¬ 
pear and participate shall notify in writing the Chief, Ollice of Net- 
w ?. . Study, by b in day J uly 6,1973 . setting forth the amount of time 
which they request. A schedule of oral argument will be issued later, 
after review of these requests. 

2. YY bile the record in this proceeding contains enough material so 
that a decision could possibly he issued on the basis of it. the Com¬ 
mission believes that in certain areas additional information and argu¬ 
ment would be helpful. Also, in recent weeks there have been a number 
of late-hied comments and informal submissions, and it is believed that 
such parties, and parties who may wish to reply to such submissions, 
should be heard in a formal proceeding. 1 It is not anticipated that the 
holding ol such oral argument will delay decision herein bevond 
beptember 1973. Meanwhile, probably before the end of June, we will 


T,l£Z?„ 0n v ?RL\ Vi n n 'V.7 1 «»"«« J'ln** lhr Vlneom International, Inr 
National Committee of Independent Television Producer* nii(i 
Enterprises, Inc., arc leing placed In the docket In thin proceeding 
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In-'? ~,T? ioM , S concerning various pend in;; matters relating to the 
etc') ' * ^ oadca8t - vear ( off-network” waiver requests, sports waivers, 

■J; The Commission is not specifying the subjects to which discus¬ 
sion i* to be limited. AA e call attention to two areas which we hope will 

H.n 'T C -; lhC , firSt °, f ,hoSP « thp “impact on T.S. program produc¬ 
tion activity and employment” winch has been asserted vigorously as 

DronmieTifLf H ni ° 1 Sh ?> l ‘ d b ° rc P eaI( : (L ,md vigorously disputed bv 
proponents of the rule. Comments are invited as to what extent this is 

a consideration relevant to our evaluation of the rule, and, to the extent 
l nm be, y hat the facts are as to the loss in network program produc¬ 
tion activity (and resulting employment), and as to the gain in such 
actn ity and employment from the production of the first-run svndi- 
catod and local material which has replaced network programs durin- 

™d t’™ S r i0 i- { ‘a scc ? n / 1 a r ea 19 information as to the number 
l)-nd n w“ n l ! lo r al Programs (U.S.-produeed or for- 
eign) which arc hkely to be sliown on stations during the “access 
period in 10 i3-i 4. and in the future to the extent that is predictable. 
A\ e also emphasize that the Commission in its decision herein is free to 
consider, and parties may wish to discuss, a wide range of alternatives 
from leaving the rule essentially as U with minor changes, to repeal 

and of course including various “in-between” approaches. 1 ’ 

4. All interested parties, whether or not thev have previously par¬ 
ticipated in this matter, will be heard to the extent that time permit 
In order to conserve tune, parties with generally the same interest 
or position, such as the various film producers who have vigorously 
uiged repeal of the rule, arc urged to consolidate their presentations. 

that*rmrfins 1 1 SIS ’V"'’® 6 I,nr ?, an C,,0rt to gather inibmwtion. we hope 
ha pa t es themselves ns well as attorneys, will participate or at least 

with n fi, b ° r e8 P f ond questions which may arise. Besides parties 
l', !,, l f " n ,nl ” ,t0 ! cst 111 Ibe decision herein, we hope that others 
knm lcdgeab e ns to the matters involved, such as economists, will par- 
ti .pate. I urthermorc, while of course it may not be possible to ac- 
commodatc a!l viewers who might wish to be heard, we hope there will 

viewer” S ° lnC preSCntntl0n of thc viewpoint of the “ordinary 

o. Parties wishing to participate in the oral argument, and others 
ma_\ file written material with the Commission bv Friday. .Inly 1.1 1973 
(an original and 14 copies). However, while such material will be 
eiitei tamed and considered, its filing is not encouraged, except as to the 

re’X'fT 10IU ', d ,n , P ? ra " raph 3 - 1,1 P a vticular, parties who have al¬ 
ready filed material herein are urged not to repeat it but simply to 
refer to it in whatever material they submit at this time 

If it appears that pertinent material would be developed, the 
Commission reserves the right to recall, on AVcdnesdav, August 1 if 

othorw, : p °V ^ 'cry shortly thereafter, participants in 
tlio oial aigument for further discussion. ^ 

Federal Commuxicatioxs CY>mmissiox, 

I^ex K Waplk, Secretary. 

4 l F.C.C. 2d 
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F.C.C. 73-712 

BEFORE TFT 

FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C. 20554 


In the Matter of 

CONSIDERATION OF THE OPERATION OF. AND POS¬ 
SIBLE Changes in. the "Prime Time Ac¬ 
cess Rum:". Section 73.65S(k) of tiie 
Commission's Rules 
Petitions of: 

National Broadcasting Co.. Tnc. (NBC) 

Midland Television Coin*.. IvMTC. Spring- 
field, Mo. 

Kingsth* Communications. Inc.. KIIFI-TV. 

Austin, Tex. 

For Deletion of tlie Rule 
MCA. Inc. 

To Permit Use of “011-Network" Mate¬ 
rial Plus 25 Percent New Material 

Memorandum Opinion and Order 

(Adopted July 3.1073: Released July 5,1973) 

By the Commission: Commissioners Robert K. Lee. Johnson, II. 
Rex Lee and IIooks concurring in the result. 

1. The Commission here considers a “Petition for Modification 
of^Tssues Specified in Notice of Oral Argument" filed on June 2G, 
19o3. bv Westinghouse Broadcasting Company. Tnc. (Group W). 
The Commission issued a Notice of Oral Argument. FCC 73-057, 
June 18. 1973. which set the above captioned proceeding for oral 
argument on July 30 and 31. 1973. This proceeding is an inquiry 
into and proposed rule-making for the prime time access rule. Section 
73.658(k) of the Commission's Rules. Group W. by its Petition, seeks 
to expand th. topi s specified in the Notice. 

2. The Petition for Modification Mates that the Notice designates 
only two topics tor special consideration in the oral argument: The. 
impact of the prime time acce-s rule on U.S. program production ac¬ 
tivity and employment (including the extent to which Mich impact 
is a relevant consideration for the Commission): and data as to the 
number and types of syndicated and local programs which are likely 
to he aired on stations during the 1973-7-1 broadcast vear and in the 
future. "While the Notice doesn't specifically limit the tonics to he 
considered in the oral argument. Group W argues that the designa¬ 
tion of these two issues as topics of special concern is hound to dis¬ 
courage full discussion of other, more important topics. Group XV 
asks the Commission to expand the topics now specified in the Notice 
as topics for special consideration in both oral argument and in fur¬ 
'll F.C.C. I’d 


I Docket No. 19622 
i RM-1967 
i RM-1935 
I RM-1940 
i RM-1929 
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flier written comment to include two additional subjects. These arc: 
(1) The effect that repeal of the rule woidd have on the Commission’s 
^orts to reestablish licensee individuality and responsibility as oper¬ 
ate factors in television broadcasting. *(2) If the rule is'repealed, 
wliat alternatives should be considered to deal with the effects of net¬ 
work domination which were found to exist in Docket No. 12782. 

DISCUSSION' AND CONCLUSIONS 

3. Upon consideration of this submission we are of the view that 
tills is an unnecessary petition and should be denied. In paragraph 3 
oi the Notice of Oral Argument we aid “|'t]he Commission i> not 
specifying the subjects to which dbcu.-suon is to be limited. IFc cell 
attention to two areas which we hope will be covered.” (emphasis 
ad.ied) The Notice then mentioned the two areas which Group V. T 
say-, we are limiting ourselves to. Again. in the same paragraph, wo 
further stated “the Commission in its decision herein is free to con- 
side!, and pa if ies mav wish to discus.*:, a wide range of alternatives, 
from lea\ ine' tlie rule essentially on is with minor changes, to repeal, 
nml of course including various ‘in-between’ approaches.” Thus, the 
-Notice is by no means as limiting as maintained by Group W. In addi¬ 
tion. the above quoted portions of the Notice invite discussion on the 
very areas into which the Group W Petition would now have us 
expand. 

4. In view of the foregoing, the “Petition for Modification of Is¬ 
sue* Specifier, in Notice of Oral Argument” filed on June 2fi, 1073 
by \\ est in "house Broadcast ing Company, Inc. (Group W) seeking 
expansion of the topics specified in the Commission's "Notice of Oral 
Argument”. IS DENIED. 

Federal Communications Commission. 

Vincent J. Mullins, Acting Secretary. 

41 F.C.C. 2d 
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BEFORE THE 


F.C.C. 73-7-42 


FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C. 20554 

In the Matter of , 

CoxsinKR.vnoN of the Operation of. and) RM-l!t(f7° ~~ 
Iosmhlk Changes in, the Prime Time, RM-1935 
Access Rule, Section 73.058 (k) of the RM-1940 
Commission s Rules RM-i;h<) 

Petitions of 

National Broadcasting Co.. Inc. (NBC) 

KlNORTI P p ELE v 1SI0X U®r. (KMT C. Sfringfiei.d, Mo.) 

Kinostii Communications, Inc. (KIIFI-TV, Austin Ten > 

, fn (*orDeletionof tlieRule) ’ 

MCA, Inc. 

‘ »£2£2), U " ° f “ 0I, - Sr * t ™*" Hus B Percent 

Memorandum Opinion and Order 
(Adopted July 6,1973; Released Jul} 10,1973) 

Br the Commission: Commissioners Johnson, II Rrx I fe wn 
Hooks dissenting. ’ 1 J KE AND 


ceeding for oral arRu^ n T? re¬ 
written material of ' - ' jL K "V uu1 J 1 *© «1 «*o for tiling 

73.058 (k) of the Commissions Rides! its, oL?i V Hr' f 

oral argument and the related date lor tilin,r ! c ’‘V, U s ,h . at ,I “ > 

postponed until Sentemhor 17 /-< 1 hlin " ol material, he 

convenient for tlicCoimnis^Lon" “ W “ 500,1 •* W l» 

! “ Wi ' iona ! 

pSSSj-SSSEESiP 

Conipany, Ine. (Group W) and the National Ass.k ia„n olfiS 
ent Television Producers (NAITP) have tilo.l ? tmkpend- 

tion or clarification of tile Notice of'Oral^Yrgunient* nn.l tile Commia" 


104-002—73- 


41 F.C.C. 2d 
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fi? rlnn^r" fl rr 1>oti * ions l)pfo,c thc " ri « p n comments are 
lue. (4) Commissioner, ohnsons term expired on .Tunc 30. lf)7J and it 

s unc car whether he will continue to serve or will leave the Commis¬ 
sion. AIK contends that due to the importance of this proceed in <«• the 
issues therein should he considered and resolved bv a full Commission 

the ni* rtiein^ t ,S ,lot c ,,r ient ] y possible. (’,) The Commission is seek m- 
the participation of principals as well as lawyers: vet the ar-umeiit 

heart of ^ hCl U C< f ° 1 ' th °- " Cok ° f J,,1 . v : ’A which coincides with the 
heait of the summer vacation period, thus making it. inconvenient for 
main pnncipals to participate. (G) A postponement will result in no 
significant delay of the resolution of this proceeding, as the Commis¬ 
sion has indicated that it will not reach a decision before September. 

DISCUSSION* AND CONCLUSIONS 

3. Upon consideration of this motion we are of the view that it 

tlpI V et • , lhp l,ascs "Poll which the motion bv AHC rests are 
not sufficient for this proceeding to be delayed anv further We reco-- 

son-l.f 111 tho , N ° tlce . of ° iaI A liniment, that the pro-rammin- darn 
sou-lit was that which was "predictable*’. With re-ard to the'••new*’ 

rnle I .T.! atl °*L ‘t- c ?PnPlated as to tho impact of the^prime time access 
had Z° n 1C L S * 1>ro f rnm P ro<1 uction industry, the parties will have 

Which T in* m0,,t c fo P rc P aro by Oie time of the oral argument 
which should be a sufficient amount of time. The two petitions bv 

Group and by >> AI IT will have been acted upon bv the time writ 

tilT," IUll,S ? re duo -. Wlt . h rp - nrd to the consideration of the prime 
time access rule question bv n full Commission, and the unditain 

melelv? f Commisslo,ier Johnson. we should not cease functionin- 
inerelj because, we are only six m number or because one Commissioner 
s uncertau, about his future plans. The fact that the a raiment occurs 

finn J,tc 01 f a r atlon tlmo 1S >i°t a valid consideration to delay the 
final outcome of this entire proceeding, which has been under consid¬ 
eration since October 30, 1072. 1 Finally to delav the L „ . 

ol .,i . . * nitiiM. m uc i«n rno ornl ftrciunont 

id fui tlu r written submissions beyond those scheduled would ad- 
ersely a fleet those parties which have already made arran-cnents for 
the dates stated in the Notice of Oral Argument. 

J*! n ™ w 0f T tllP forc-oin-. the. “Motion to Postpone Oral Vr-u- 

Sef Inc /vP-W I’-'’ the A " 1p ‘ ip ‘"' U road cast in- Compa- 

dntn 1 I* f- ku , lff P ost P°iW'ment of oral argument and of the 

date for film- additional comments, IS DENIED. 

I kdf.ral Communications Commission. 

^ tN’CENT J. Mullins, Acting Secretary, 


Octn J bJr l 30 O n,72!" ,lry aK<1 X ° ,,CC ° f Rulp FCC 72-957. 37 

41 F.C.C. 2J 
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IiM-1940 
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»B«m, Ort*,o* Outwit 
(Adopted .Ittl.v W. 1073. Relenwl .Itdv It!. 1073) 

* CMI —'- '0—..V coscfKtttxo Tlll: 

for cittrilientira, „„d 

sottli oof ticc of Oral Aiffiiinpnt . FCC r-» <— r , IP * oniniission 
?07'- T^ VOra l' t,o,1(,, l pi'oiwdiiifr f ( f) .. . **• 107:!, whirl, 

I his proceeding is mi j, 1()l ,;“ \ ! , l * ri,l " PMt °» Jnlv :io im ,l :{j 

tho prune time access rule <! r -V’! lf l >,0 l ,nii ed nile-‘makin<f for 
1 ")os.I{vi( S petition.V.VITP ! " tl.o CoinlniSio, 

the issues stated in the .Notice to/lm" 5 ^ * ( '°tiiinission conform 

" a, «l Xotiee of In.inh-vTii' l) 1 , 1 k f'v 1 "’ Xo,iooof Reposed 

o d tins proceeding. 1 Do(k(,t *<>• 1 whirl, insti- 

Notice of Or,!! 1 Ar^u' ll ,om 0 j! ( ‘p" f nn " rifir ''' f io »" states that the 

;-r:i r h,iy r^ "> ""■ , 2 'ry^ u 

tunc access rule on r.S. ..,,7 * ' 1, «‘ impact of the prime 

the programs which are Jikeh'fo/„> C '"' 1 ""! a . mi ‘■•nplo.vmcnt: (-J) 
n-nod in 1073 - 74 . This. X.\ Tl> • ' ! ' St:,tl0ns ' ,,,rin - 

p-Kr Stt ft Ely 
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Before the 

FEDERAL COMMUNICATIONS COMMISSION 
Washington, D.C. 20554 


FCC 73-785 
01596 


In the Matter of 

Consideration of the ) 

operation of, and pos- ) 

sible changes in, the ) 

prime time access rule, ) 

Section 73.653(k) of the ) 

Commission's Rules ) 

PROCEDURE FOR ORAL ARGUMENT JULY 30 and 31, 1973 

Adopted: j u iy 20, 1973 Released: July 24, 1973 
By the Commission: Commissioners Robert E, Lee, Johnson and Wiley absent. 


Docket No. 19622 

RM-1S67 

RM-1935 

RM-1940 

RM-1929 


1. Oral argument in the above-captioned proceeding will 
take place beginning at 9:30 a.m., July 30, 1973, in the Commission 
Meeting Room, 1919 M Street, N.W., Washington, D.C. (Room 856) and 
continuin&^on that day and the following day. 

2. The parties on the attached li3t, having indicated 
tlieir wish to participate in the oral argument, will be heard in 
the order stated, with the allotted time listed opposite each name. 
Since the request for time from 41 parties totalled more than twice 
the amount of time which could be scheduled in two days, we have 

of necessity granted less time than requested, except in a few cases 
where the request was for 10 or (one case) 20 minutes. The schedule is 
designed to permit all of the 41 parties to be heard for at least 
10 minutes, to provide an equitable balance among the proponents 
and opponents, and to permit reasonable opportunity for the pre¬ 
sentation of the various positions while avoiding unduly repetitious 
presentations by parties having essentially the same interest in this 
matter, as veil as taking into account the time requested. 

3. In two cases, parties appearing to have the same 
general interest in this proceeding have been grouped, without 
allotment of time to each individual party within tha group. 

These are six independent producers scheduled for Monday morning, 
and four film production companies scheduled for Monday afternoon. 
Parties in euch of these groups may divide the allotted time as 
they wish; other parties not so grouped in the list may of course 
agree on a similar pooling and redistribution if they believe it 
appropriate. 
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4. In arranging the schedule, we have endeavored to 
provide for a "mix" of contrasting views as the argument proceeds, 
with each morning and each afternoon session containing both pro¬ 
ponents and opponents of the prime time access rule. It is hoped 
that parties in their discussions will address themselves, to some 
extent at least, to the arguments which have been advanced earlier. 

5. If it appears that pertinent material would be developed, 
the Commission reserves the right to recall participants in the argu¬ 
ment for further discussion, Wednesday, August 1, 1973, if possible, 
otherwise on a date shortly thereafter. This procedure was stated 

in the Notice of Oral Argument, FCC 73-657, released June 18, 1973. 


FEDERAL COMMUNICATIONS COMMISSION 


Vincent J. Mullins 
Acting Secretary 








Attachment A 


MONDAY. Julv 30. 

1973 


Approximate 

Schedule 

• 

Participant 

Minutes 

Allotted 

9:30 

National Association of Independent 
Television Producers 

30 

10:00 

National Committee of Independent 
Television Producers 

45 

10:45 

Joseph Cates, Pierre Cosette, 

Gregg Garrison, Burt Rosen, 

Burt Sugarman, Nick Vanoff 

60 

11:45 

Viacom International, Inc. 

10 

11:55 

Worldvision Enterprises, Inc. 

10 

12:05 

Hughes Sport3 Network, Inc. 

10 

12:15 

Tomorrow Entertainment, Inc. 

20 

2:00 

Action for Children's Television 

10 

2:10 

MCA, Inc. 

Paramount Pictures Corporation 

Screen Gems 

Warner Bros., Inc. 

90 

3:40 

MGM Television 

20 

4:00 

Twentieth Century - Fox Television 

10 

4:10 

Metromedia Producers Corporaf! on 

25 
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TUESDAY, July 31, 1973 


Attachment B 


Approximate Minutes 

Schedule ' Participant Allotted 


9:30 Screen Actors Guild 20 

Film and Television Coordinating Committee 


Hollywood AFL-Film Council 

9:50 National Conference of Motion Picture 

and Television Unions 20 

10:10 American Federation of Television 

and Radio Artists 10 

10:20 Columbia Broadcasting System, Inc. 20 

10:40 American Broadcasting Companies, Inc. 30 

11:10 National Broadcasting Company, Inc. 20 

11:30 Association of Independent Television 

Stations, Inc. 45 

12:15 CBS Television Network Affiliates Asso. 10 

12:25 The Wolper Organization 10 

2:00 American Civil Liberties Union 10 

2:10 National Citizens Committee for 

Broadcasting 10 

2:20 Westinghouse Broadcasting Company, Inc. 25 

2:45 Boston Broadcasters, Inc. , 10 

WCVB-TV 

2:55 Post-Newsweek Stations, Inc. 10 

WTOP-TV 
WPLG-TV 
WJXT 

3:05 The Outlet Company 10 


WJAR-TV 

WD30-TV 

KSAT-TV 

WNYS-TV 

3:15 Wometco Enterprises, Inc. 

WTVJ 10 


45 


continued 
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Attachment B 

continued 


3:25 

WBRE-TV, Inc. 

10 

3:35 

Adam Young, Inc. 

10 

3:45 

New York City-Rand Institute 

15 

4.-Op 

Cleveland Amory 

15 

4:15 

Robert R. Nathan Associates, Inc. 

10 
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632-0002 


” COr ' I ' !d Hstl "S reI «"* *"« **«» «11 632.0002 For £e „.r.W„f^„„„ i r 

call 632-7260 

12121 

November 29, 1973 - B 

COMMISSION ISSUES STAFF INSTRUCTIONS IN PRIME-TIME ACCESS PROCEEDING 

The Commission today instructed itc c t- 0 fr « 

prime-time access rule proceeding Docket ^9622 **%***S deCisi ° n in the 

the following respects: ‘ amendin S Section 73.658(k) in 

1. There will be no restrictions on the programing of stations subiect to 
he rule (network affiliated stations in the top- 50 markets) during 

period 7 pim. to 7:30 p.m. ET and PT, 6 p.m. to 6:30 p.m. CT and MT. 

2. With respect to the remainder of ‘prime-time, the only restriction 

CT LdM 0 M h % h ° Ur w tTOm 7:30 t0 8 P ‘ m ‘ ET flnd PT * and 6:30 to 7 p.m. 

CT and MT, Monday through Saturday: P 

1~‘ ^ 1 at "i n g rfr 9 u 1 rement s : Each commercial network 

; te ?, Station in r the tp P- 50 television markets shall devote 

Ihlluin* 6 7°^ Pri f- tlme P^Sraming each week, Monday 
hrough Saturday, but not less than six half-hours between 7-30 

and 8 p.m. ET and PT, 6:30 and 7 p.m. CT and MT, to programs 
h are not network, off-network, or feature film; provided, 

7^7’ I T® tbSn ° r,e ° f these six *alf-hours may 

f ' ™ S s P ecials > documentaries, or public affairs 

P graining which is either network-originated or off-network." 

Of the I JrIii! t lL e !!n!l: d ««*>J«ct to the rule Will use some portion 

cove rage'area'l^indical ^community ^and 1 ^ 8 " 18 * 

g area as indicated by the community ascertainment process. 


year. 


The Commission expects to issue its final decision before the end of the 


- FCC- 
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Report No. 9117 


For general Information 
call 632-7260 


ACTION IN DOCKET CASE - 

January 24, 1974 . B 

PRIME TIME RULE EASED BY FCC 


i 67^6 


The prime time access mlo ' j . 

by the commission to relax iC restricUons^to" 6 " 19? °’ hflS —ded 

as originally adopted, limited network ff , V ! eX ' ent ‘ ^ Prime time rule 
maximum of three hours of network programing d t0p 5 ° ™ ,Earkets to a ’ 

sr : -dins-iv-s sa 

■ -JS; ~::r 

and affiliated ^tations' at T’ f ° r ‘" h °V"*d 

new season. date the network specifies as the start of its 

The rule amendments (Section 73.658(k)) make the following general changes: 

first ha^f-hour^f C prime '**?"*'*'-> the present 

• 7.30 p. m . E.T. and P.T., 6-6:30 p.m. C .T. and M.T 

they ch^r: 0 e d r : s:, r :r;::“r U p n to^ # ho^ s 0 f ni perait the « 

P to tour hours of programing on Sunday evenings. 

r co„d- h .^nro U r rc, t p r t''u“:i" 3 o o f 8 n : t : or i r i £ ;— k * *. 

•I.T., Monday through Saturday. Networked off' ^ *?'' 6:30 ' 7 P- re - C - T - end 
during these periods but one period each week ’ ne ^° rk material may net be shown 
network program which are CH ■ “ » ,7 d ^ "'■- W ° rk ° r ° ft ‘ 

programs. "Documentary" is defined ,, > documentaries or public affairs 

educational or inf onta t i onal but not inch J?- WhiCh \ S non-fictiona1 and 
is used in a contest amongt^Ct " M ^ T**™ ^ 
e particular time period as "cleared" Mme ^ r UP l ° nCW haS not s P e cifieJ 
«nd for :he great oejoritv of "uons "^Tblect ^‘ ‘".£1“'origination 
period has generally been "cleared" r L? I ru le ’ the ,:30-8 p.m.. 

cleared tire Mondays through Saturdays.) 
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- cr¬ 
ease of"pliiHc C «nd S Mount,[r^ POrtS runov<!rs and zone differences In the 

pro 8 r.„l„, l. l„vo?ved ‘°" e St “ U °" S - taneoud. network 

po„t.;;X p :^::t» ,n „a t !;: Lt r eraee o£ spacui — — - 

•'related., to specific eccnts as £ Vl^ot ^pTcoSe^ "* £•«»- 
broadcasts -on behalf of as well as "by" political candidates! 

stations ^subject't^th^rule ^o“dIvote U* C °' miSS . ion stated that expects 

half hours each week to "material h ! an appropriate portion of the "cleared" 

of th p :^t:u:^ s o t: mu m n\ t ty r !!:" particuiariy directed to the - eeds - 

. ,f . The said that it had removed restrictions from the first 

^ e ^ft irt r b ° Ca r e thG “^^iday use of this period by top -50 

market arriliates represented "sineularlv inn« ti, r y P DU 

f n _ n. . . u ai nguiariy little in the way of ODDortunitv 

hat ^his"I Tne^be 0 or'r!^ ™e Cohesion“"fed 

by the networks ! ll ™‘* V. “ h *" thls “•* "Nation time" not used 

^"restraint T^ff '° SrCo^'islion'saii!' b. 

a restraint without sufficient justification " 

The Commission noted that it was tying the "cleared" time to the 7-30 8 
p.m. period in 'the interest of certainty and stability" to let networks *nH 
stations know what time -ill or will not be available forgenea / 

produ " rs ” ith * spa “ f “ -« 
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scheduled to end In normal course on or before 7 p.m. E.T. The Commission 
said that while no rule can completely eliminate runovers, the amendment will 
minimize them and afford a higher degree of protection to the 7:30-8 "cleared" 
periods than currently exists with respect to the 7 p.m. period. The removal 
of any restrictions on the first half-hour will also contribute to resolution 
of this problem. As to time-zone-difference situations, the rule provides that 
for stations in the Mountain and Pacific time zones, broadcasts of "live" 
network material, sports and special events presented simultaneously throughout 
the U.S. would not be considered "network programing" if the network's schedule 
for that evening complied with the rule in the Eastern and Central time zones. 

The new rule also provides that where a network devotes all or substantially all 
of its prime time on an evening to an international sports event, New Year's 
Day football bovl games, or other material of a special nature, other than 
sports or movies, this will not be considered "network programing" for the 
purpose of the rule and the 7:30-8 p.m. period. The same consideration applies 
to up to five "pre-game shows" per network each year in connection with sports 
events. 

In order to avoid the need for "temporary" adjustments lasting only a 
few weeks (and which have been subject of waiver requests in the past), the 
Commission has provided an effective date "between September 1 and October 1 
which the station's primary network designates as the start of the fall season." 
Generally, the Commission noted, this will be a Monday. The Commission said 
it had selected an effective date eight months away to permit all parties "to 
make plans and preparations in light of the fairly small changes which have 
been adopted." The Commission said that until September, current rules will 
continue to be administered as they have been, with waivers under the same 
circumstances which have hitherto been found to justify them. The Commission 
said that the somewhat more liberal provisions adopted would remove future 
requirements for waivers to permit the showing of particular "off-network" 
programs. With the liberalization of provisions for network special news 
programing, the Commission indicated that further extension of the present 
"one-time" news and public affairs waiver, beyond the September 197A date to 
which it was being extended might not be warranted. 

The prime time.access rule, which had been adopted in May 1970 (Docket 12782), 
became effective October l, 1971. The rule restricted to three hours the amount 
of network programing affiliates in the top 50 TV markets could present during 
the hours of 7-11 p.m. On October 1, 1972, Section 73.658(k)(3) of the rules 
became effective. It provided that the time from which network programing is 
excluded may not be filled with off-network programs or feature films which 
within two years prior to the date of broadcast have been previously broadcast 
by a station in the market. 

Action by the Commission January 23, 1974, by Report and Order, wommirsiciers 
Lee and Hooks with Commissioner Wiley concurring and Commissioners Burch (Chairman), 
and Reid concurring and issuing statements. 


-FCC- 
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. Before the 

FEDERAL COMMUNICATIONS COMMISSION 
Washington, D.C. 20554 


In the Matter of'" 


FCC 74-80 
08022 


Consideration of the operation of, 
and possible changes in, the "prime 
time access rule", Section 73.658(k) 
of the Commission's Rules 

Petitions of: 


National Broadcasting Company,Inc. (NBC) ) 

Midland Television Corporation 
(KMTC, Springfield, Missouri) 

Kingstip Communications,Inc. 

(KHFI-TV, Austin, Texas) 

(for deletion of the rule) 

MCA,Inc. 

(to permit use of "off-network" 
material plus 25% new material) 


Docket No. 19622 

RM-1967 

RM-1935 

RIi-1940 

RM-1929 


REPORT ANT) ORDER 


Adopted: January 23, 1974; Released: February 6, 1974 


By the Commission: 


Chairman Burch Issuing a separate statement; 
Commissioners Reid and Wiley concurring and 
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Introduction 

1 * This Proceeding — a general exploration of the "prime 
time access rule* (Section 73.658(k) of our Rules), whether it should 
be retained or rescinded, what modifications should be made in it if 
retained, and (in the Inquiry portion of the proceeding) possible 
extensions of its scope and application — was begun by Notice of 

Not ice of Proposed Rule Making adopted October 26, 1972 
(FCC 72-957, released October 30, 1972, 37 F.R. 23349, 37 FCC 2d 900). 
After various extensions of time, initial comments and reply comments 
were filed by January 15 and March 12, 1973 respectively, and after 

1/ Section 73.658(k) has three sub-paragraphs. (1) sets forth the basic 
1 mitatxon: stations in the top 50 markets may not carry more than three 
hours of network programs during prime time each evening. (2) is an 
exemption for certain network news coverage and political broadcasts. 

« u Pr « deS that the time cleared of network programs may not be filled 
with off-network programs, or feature films shown in the market within 
the last two years. 
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a Notice of Oral Argument issued June 18, 1973 (41 FCC 2d 519), oral 
argument was held in the proceeding on July 30 and July 31, before 
the Commission en banc. 

2. A total of some 40 comments and 15 initial reply comments 
were filed through March 12, including filings by the three national 
television networks and ABC and CBS Affiliate groups, newly formed 
"independent producer" and independent station associations, seven 
"major" film production companies and other program producers filing 
individually, TV station licensees, union and professional groups in 
the program production industry, and other parties including the 
American Civil Liberties Union. A total of 54 persons, representing 
some 36 organizations or themselves, participated in the oral argument, 
including representatives of 20 entities which had not earlier in the 
proceeding participated. Some of these also filed formal comments 
after March. 

3. As discussed hereinbelow, and spelled out in Appendix A 
hereto. Section 73.658(k) is amended in substance as follows: 

(a) There are no more restrictions on the programs which 
stations subject to the rule (network outlets in the top 50 markets)may 
carry during what is now the first half-hour of prime time (7-730 p.m. 
E.T. and P.T., 6-6:30 p.m. C.T. and M.T.). 

(b) The only other restrictions are as to the second- 
half hour of what is now the access period (7:30-8 p.m. E.T. and P.T., 
6:30-7 p.m. C.T. and M.T.), Monday through Saturday. Stations subject 
to the rule must devote at least 5 of these half-hours to material 
which is not network, off-network or feature film, and must devote 

a sixth half-hour to such use unless it is devoted to network or 
off-network programs which are children's "specials" or documentary 
or public affairs programs (the latter are defined as any prqgram 
which is non-fictional and educational or informational, but not 
including programs where the information is used basically as part 
of a contest among participants). 

(c) Although not stated in the rule, it is expected 
that some of the five or six half-hours thus "cleared" of network, 
off-network and feature film material will be used by stations for 
programs relating to minority affairs, children's programs, or other 
programs directed to the needs and problems of the station's community 
and coverage area, as disclosed in its ascertainment process. 

(d) The new rule also contains provisions relating to 
time-zone differences, and sports "runovers" to the small extent 
necessary now that there are no restrictions on the 7-7:30 p.m. period. 
It is also stated that the Commission will be much more stringent 
with respect to some types of waivers than it has been up to now. 





ral Description of the Comment-c 


A. Background 

the adoption of ihe W^roldc ,III g SS-'ITS“ 
73.138 end 73?231-73.238) 2/^ shnrM S * rvices (Sections 73.131- 

a producer and distributor of non-network t 5Mr u WeU 38 

ceeding around 1960 concerning the restriction or f 1 *® PCO " 

television of the "option time" practice (Docket 12859) Jj°d ^ fh< 

their^ffiliated C st m that f ra ° UnC of Pri">e-time broadcasting over 

"Drim«"tlm! f d Stations * chus freeing an hour of desirable evening 
prime time for non-network sources. ® 

the timp-nnf i th ® *** 1963 decision of Docket 12859 prohibiting 
the time optioning practice in television as on undesirable restraint 

the We*ti e \ Pr08rf,mmt<18 Jud8Tnen . ts * the Commission refused to adopt 
the Vestinghouse proposal, stating as follows (In the M f 

tef. ndmaat of Section 3.6S8fd) snd . fa j of th. Ce ssion's R.'l", 
Reg ulations to Modify O ption Tine an ~ u c. ' _ S . and - 

Networ k Programs. 34 Fnr Ii<v*,li3l); " —^- o Reject 

68. All of these proposals, particularly those 
which would limit station access to network programing 
involve a restraint on the licensee's freedom of choice 
with respect to programing his station. As mentioned 


£.2:::4"ii2: 2S.S b “ zsse ^“Shirnmi. 


« n/ t , ’ -- uw 1 network operation 

prohibition of network control ojy et.tlon rotes for non-network'tloe. 
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above, we are reluctant to Impose such restraints, 
or permit their imposition, unless it is clear 
that they are required in the public interest. 

In deciding herein to prohibit option time or 
any arrangement having a similar restraining 
effect, we have acted to remove a major restraint 
which has long existed in the industry. Before 
considering further measures of a restraining 
nature, we believe it is appropriate to await 
developments with the industry simply operating 
without option time or similar arrangements. 

We do not say that the public interest-would 
never be served by action along some of the 
lines just mentioned; if it so appears, of 
course such action will be considered. But 
for the present, with the major step taken 
herein, it would be premature to consider 
further measures until we have the benefit of 
observation of future developments. 

69. In short, for the present we believe * 

that programing in television should be left to 
free operation of the forces of competition, 
with programs from all sources obtaining expo - 
sure on their merits. 

7 * The 1965 proposal in Docket 12782 . 

Docket 12782, the proceeding in which the prime-time rule and other 
restrictions on the three national networks were adopced in 1970, 
began in 1959 as an investigatory proceeding (an outgrowth of the 
gerteral Network Study begun in 1955). The designating Order set 
forth the general area as "the policies and practices pursued by 
the networks and others in the acquisition, ownership, production, 
distribution, selection, sale and licensing of programs for tele-' 
vision exhibition", followed by more specific issues concerning 
network control over programming. 

8. Following extensive hearings, in November 1962 the 
Office of Network Study reported to the Commission, concluding 
i nter alia that network policies unduly restrict creative and 
economic competition in TV programming development, and substantially 
impede entry by independent program producers into network TV 
program markets; and that networks control the source of supply 
of programs and dominate competition in both network and syndica¬ 
tion markets. On the basis of this report, in March 1965 the 
Commission issued a Notice of Proposed Rule Making in Docket 12782, 
proposing two types of restrictions on the three national networks: 
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(1) prohibition of their engaging in domestic syndication or sharing 
in the profits thereof, engaging in foreign syndication of any pro¬ 
grams not wholly produced by the network, or acquiring any right, 
beyond that of network exhibition, in any program not wholly network- • 
produced; and (2) limitation on tne amount of their evening enter¬ 
tainment schedules which the networks may fill with programs which 
they themselves own, to 50Z of the 6-11 p.m. schedules excluding 
news. In other words, 50Z of network evening schedules (except news) 
mu6t be programs for which the licenses are held by other parties — 
generally sponsoring advertisers or producers --.rather than programs 
owned and controlled by the networks. 

9. Stating that the networks had progressively achieved 
"virtual domination of network program markets", the Notice stated 
the purpose of the proposed rules to be: 

(a) to provide opportunity for entry of more 
competitive elements into the market for television 
programs for network exhibition; and (b) to encourage 
the growth of alternate sources of television pro¬ 
grams for both network and non-network exhibition 
(evening programs only). 

Three main lines of development were specifically noted as contrib¬ 
uting to the unsatisfactory situation: 

(a) the near-elimination from network evening schedules 
of independently provided, advertiser-controlled programs, and their 
replacement by programs which, while the networks do not usually pro¬ 
duce them themselves, are generally licensed to and controlled by them, 
both creatively and economically, with a view toward providing "bulk 
circulation" to appeal to "mass advertisers." 3/ 3etween 1957 and 
1964, "independently providea" programs fell from 32.8 to 6.9Z of 
network evening '.-.ours, while the total of network-produced and 
"network participation" programs rose from 67.2 to 93.1Z 


3/ It was recognized that this change involved many possible aspects: 
the network desire to maintain bulk circulation, increased production 
cos16, and more sophisticated advertising and marketing techniques, 
including advertiser desire to cut risks by spreading expenditures 
over several programs on a "participation" basis rather than sponsoring 
a single program. 

Tne comparatively 6mall extent to which networks themselves produce 
entertainment programs, which actually declined between 1957 and 1964, 
was hot regarded as particularly a problem. 
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(b) the concomitant practice of the networks' acquiring 
nQ*-network interests or rights in the programs taken for network 
exhibition, such as sharing in the profits from the network run 

or later syndication, the entire right to distribute in syndication 
here or abroad, etc., to the substantial detriment of independent 
producers thu6 forced to.give up these rights. Uj 

(c) the expansion of the networks' role in domestic and 

foreign syndication, and, indeed, the growth of "off-network" pro¬ 
gramming, distributed both by them and by other syndication distrib¬ 
utors, so as to constitute the bulk of syndicated material on 
which stations not network-affiliated must largely rely. This has 
become largely "off-network", and "the first-run syndication market 

appears to have virtually disappeared." 


10. By way of tentative conclusions from these developments, 
the Commission observed that this concentration of control over the 
nation's TV programs appeared contrary to the public interest in sev¬ 
eral ways: the traditional public interest in diversification rather 
than concentration of control over the mass media-v decreasing the 
competitive opportunities for independent program producers, who 
must deal with the networks on their own terms or give up hope of 
obtaining network access; and the needs of additional TV stations, 
particularly U11F stations, will require a vigorous independent syn¬ 
dication industry, whereas that industry has in fact shown a steady 
decline. As to the "50-50" part of the .proposed rules, it was stated 
that this was designed "to place independent producers and network 
sponsors in a position to bargain on something approaching an even 
basis with network corporations in the program production process 
and to "broaden the market to which an independent producer could 
take his wares and hence, foster and encourage competition among 
such producers "The principle function of the proposed rule 

is to promote diversity of sources of network programs and thus to 
broaden the base from which such programs may be selected by network 
corporations for their schedules." 


It was stated that these developments together have the following 
results as to network programs: (a) concentration of economic, pro¬ 
prietary and creative control of program production and procurement 
in the networks; (2) concentration of residual rights in the networks; 
and (3) limiting the network-program market available to producers to 
the three network buyers, thus restricting the profitability of inde¬ 
pendent producer operations -- ir. sum, to centralize control of what 

is available to the American public and hamper the competitive 
development of "diverse and antagonistic sources," 
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11. The 1965 Notice also referred to the concept that 
strict adherence to principles of free competition might perhaps 
indicate that the networks should be barred entirely from the 
production and ownership of TV programs. It was stated that it 
did not appear that the public interest in a nationwide service 
would be furthered by eliminating the networks entirely from the 
production and procurement process; but, on the other hand, per¬ 
mitting existing network dominance to continue would likewise 
injure the public interest and act a6 a stricture on the "larger 

and more effective" use of television channels in' the public interest. 

12. The 1970 decision in Docket 12782 . After the 1965 
Notice of. Proposed Rule Making, comments were filed until raid-1966, 
those of Westinghouse renewing the "Westinghouse proposal" which had 
not been adopted in the option-time decision. In September 1968, 
oral argument in the proceeding was ordered, specifically inviting 
comment on the Westinghouse proposal and also permitting parties to 
submit current data. Oral argument was finally held in July 1969; 
in May 1970 the Commission Issues its decision (In the Matter of 
Amendment of Part 73 of the Commission's Rules and Regulations with 
Respect to Competition end Responsibility in Network Television 
Br oadcasting (Docket 12782), 23 FCC 2d 382). 

13. Xu this decision, the Commission adopted the"syndi- 
cation" and "financial interest" rules substantially as proposed in 
1965 (new Section 73.658 (j)), and, instead of the proposed "50-50" 
rule, the Westinghouse proposal to limit the amount of permissible 
network prime-time programming each evening. With respect to the 
"50-50" proposal, it wa6 stated (par. 4 of the decision) that the 
Commission was not persuaded that it was unworkable or would have 
adverse consequences (as various parties had urged), but rather 
that it would achieve the desired purpose without untoward side 
effects. However, we also noted ABC's contention that it would 

be harmed by the proposal vis-a-vis the other two networks (since 
advertisers had in the past tried to use other networks because of 
their more complete U.S. coverage), and that the Westinghouse pro¬ 
posal would be a more direct way of opening up time outside the 
network "funnel" for non-network sources. Accordingly, the latter 
wa6 adopted, the "50-50" proposal being held in abeyance for the 
time being to see if the other approach would achieve the intended 
purpose. 

14. The decision set forth "reasonably simple and ... 
quite compelling" facts and considerations leading to adoption of 
the rules mentioned. These included: (1) the great importance of 
the national networks in U.S. television, in terms of the percentage 
of stations which are affiliated and the small amount of non-network 
programs presented during evening hours (most of it "off-network"), 
the decrease (1958-1968) of first-run syndicated evening programming 

and the increase in "off-network", on independent and affiliated 
stations alike; (2) the virtual disappearance of advertisers 
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themselves as customers for programs, meaning that all would-be 
program suppliers have to deal with three customers, and all -- 
even well-established suppliers and the "major" film producers -- 
have had to give up subsidiary interests in their programs.to the 
networks (in 1968, the amount of "independently provided" programs 
in evening network schedoles had declined to 3.37., from 6.97. in 
1964), (3) the fact that a healthy syndication industry requires 
an adequate basis of stations to use its product, but it faces the 
insurmountable advantage" which the networks have in dealing with 
their affiliates, with semi-permanent affiliation relationships 
and a much simpler distribution process -- an advantage "inherent 
in the distribution process and not in the product"; (4) Changes 
in advertising and marketing techniques, so that, instead of former 
individual or alternate sponsorship, 90% of evening network 
time is sold on a "participating" basis with advertisers simply 
buying commercial minutes or half-minutes in various programs; 

(5) network control of the production process "from idea through 
exhibition", which applies to network programs and, through the 
use of "off-network" material, the bulk of non-network material 

as w ell; (6) use of this control to achieve large circulation _ 

and therefore get advertisers interested in "low cost per thousand" 
figures -- at the expense of program diversity (which, to the ex¬ 
tent -it is present with books, plays and motion pictures, is simply 
impossible in the network system); and (?) greatly increased net¬ 
work activity in the non-network distribution of programs (syndi¬ 
cation) or profit shares therein, with a close relationship between 
the programs selected for network exhibition and those in which the 
networks acquired these and similar interests. See decision 
pars. 6-20, 23 FCC 2d 385-393. 

15. The total situation was described as unhealthy in 
several respects, with complete and excessive control in the networks, 
working against the .diversity of approach which would likely prevail if 
producers could develop shows for both network and syndicated distri¬ 
bution; and with independent producers unable to get access to large 
evening audiences for first-run syndicated material and hence unable 
to develop programs for use by new UHF and other independent stations. 
Therefore, the public interest requires a "limitation on network 
control and an increase in the opportunity for the development of 
truly independent sources of prime time programming" by opening up 
a half-hour of prime time each night. This could not be permitted 
to be filled with off-network material; "to permit this would destroy 
the essential purpose of the rule to open the market to first-run 
syndicated programming". The same wa6 true of the use of feature film. 
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nrLf?r 1SSl0n e>:?ressed the view tha *- this 'West action" would 
l ° d iK?etU s to tne development of independent program sources 

affiUated a st X ar r r Se r t"™'* ° f pr ° Sra:,S - *°r independent as well as’ 
rroeranil. r t ( oenefltting UHF), as well as increased local 
oroer^l 8 /. "“ stated that it nay be hoped that diversity of 

!! e ° 8 ;5, ld “ VOuld increase also. As to the reasons advanced'in 

o a t S 0 st t l ed r t iSi r f ° r nOC adoptin S the Westinghouse pro- 
posal it was stated that the record since shows that the prohibition 

thatch P w aC C \ h3S n0t improved the network-control problem so 

^hoLh rh ' • USG pr ° posal is appropriate for adoption now even 

though the wo remission did not do so before See cars 
decision, 23 FCC 2d 394-396. Deior e- See pars. 21-23 of 

.. t r . ' l f* Wi , th aspect to the argument of a number of parties 

so^ce^coroara’ble i Si,r 'h ly " 0t rCSUlt in Programming from non-network 
ourccs Co.,. parable in character to that of the networks which it 

record re the C L’ V - £ that uMle there Was a c °nflict in the 

I' w to ? :alS . 8i0n . f0Und n ° co;r P ell i n S reason why such programming 
n ° e tortnceming from independent producers. Kith respect 
to argument, concerning the very high production costs of c - 

ial it was stated that advertisers may be expected to pay what they 

while this ° rde f. t0 reach such lar ^ e prime-time audiences; and that 
while this question cannot be determined with absolute certainty 

whe aosence of operating experience, the chance of success is 

iodeoender-^ the op P ort ' Jnit >’ should be made available to 

independent, proauction. If the rule fails to achieve its purpose 

it can readily be changed or rescinded. * (Par. 24, 23 FCC 2d 396-397). 

„ 17 * Ic V5E emphasized that the Commission did not intend 

to carve out a competition-free enclave for syndicators", r.or to 
smooth their path nor promote the production of any particular tvpe 
. program. x.-.e types and cost levels of programs which will develop 
from opening up evening time must be the result of the competition 
w..ich will uevelo? .among present and potential producers."' In other 
words, the objective is "to provide opportunity -- now lacking in 
television -- tor the competitive development of alternate sources 
of television programs so that licensees can exercise something mere 
tnan a nominal cr.oice in selecting the programs they present" and 
to r^Ke available an hour of top-rated evening time for competition 
among present ana potential non-netwerk program sources seeking the 
custom and favor or broadcasters and advertisers so that the public 
interest in diverse broadcasting service ray be promoted". See 
pars. ..4 26, 23 rwC 2d 396-397, At the end of the decision (par.37), 
in connection cniefly with the use of "independently provided" 
programs in network schedules, the Commission also stated that 
Diversity of programs and development of diverse and antagonistic 
sources of program service are essential to the broadcast licensee's 
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of ^is Channel!" “ >tC " Btec ' for the P ublic in the operation 

decision loi np ?’? i ? n Bu ^ch issued a dissenting statement to this 
M , * joined in by one other Commissioner. His chief point was 

adopt the e rule la ^ able the . motives of Commissioners voting to 

.Winn l he economics of the situation simply preclude the 

M Pme f ° f cotT1 P ar able non-network programming for the "cleared" 
portion of prime time. Unlike the networks, independent suppliers 
cannot count on "selling" most of the top 50 markets a^d the 
fractionated top 50 market" simply will not sustain’quality 

pro in view °f tbe ver y high present costs of 
P gram production. He also predicted little diversity with more 

with th!r B °" d !‘S ht following "tried and true" lines 

produced ^“uc^ ’ 

the nnh 1 i r* i n , as ne Sdw it, harm would come to 

ne public in the major markets, through loss of hiph-qualitv net¬ 
work programs without any real chance of replacement to smaU- 
market stations and viewers because these markets can even less 

(patticularly S UHn P b° gram ef . f ° rt6 ’ and to independent stations 
iparticuiariy UHF) because they will have to compete with VHF af- 

P imf^ime "Tf" 1-1 C ° fil1 the v.c.t.d portions of 

prime time. He favored reliance on the promotion of other forms 

f television, such as subscription TV and cable, as the most 

IS ; 1 ? l\ P x r Le a e i^° th£ ,,diVersit ^ 1“««on. Along ^hLmis- 
° r ll H ; Lee * n a concurring statement, Chairman Burch also 
expressed dissatisfaction with the failure to afford a wider exemp¬ 
ts" said T h- neV ’ S and pUblic ' affair6 broadcasts. Commissioner Lee 
. ? lls statement that if the networks actually cut back 

their prime-time schedules "across the board" to three hoJIrs a niche -- 
; they said they would and later did - this would be definitely 

remedi^ interesC and tha Commission should consider 

remedial action. See 23 FCC 2d All-16, 428-29. 6/ consider 


1/ In summarizing this decision, ,„d the Inter decision on reconsider- 

discussion 6 ro A i U i USt 7 ’ 1970 > discussed below, w e have not included the 

^ crest" ruus ^ie h par “‘t c ; y “‘ C and "financial 

, rules uilich are not involved here. We have also not in- 

dlSCUS5 ‘°" “» <* pro- 


J/ Former Commissioner Cox also had a 
See 23 FCC 2d 416-428. 


concurring statement. 
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19. The August 1970 decision on reconsideration . Numerous 
parties sought reconsideration of the May 1970 decision in Docket 12782; 
these were disposed of in a Memorandum Opinion and Order issued Au¬ 
gust 7, 1970, generally affirming the rule (25 FCC 2d 318). As to 

the basic substance of the prime-time access rule, this decision 
dealt chiefly with two lines of argument; (1) the character of the 
programming which would result, and (2) the possible impact on small- 
market affiliated stations if the networks cut back their prime-time 
programming throughout the country to 3 hours a night, as they did. 

As to the first, the decision noted that this was the subject of 
conflicting predictions in the record (as noted pbove), and that a 
number of independent producers had tome forward since the May 
decision, expressing hopes and plans for the production of prime¬ 
time material. The same conclusion reached before was affirmed. 

See 25 FCC 2d 325-326. One aspect of the matter noted was the 
benefit from the rule to local and regional advertisers, who again 
have opportunity to buy time in, or even sponsor completely, syndi¬ 
cated prime - time programs, whereas they cannot afford to participate 
in national network programs. As to the small-market impact, the 
decision analyzed in some detail the potential costs and revenues 
to these stations if the networks reduced their schedules. It was 
concluded that the only small-market stations which might be seriously 
affected are the 58 with annual revenues of less than $1,000,000, 
of which 33 reported losses in 1969. These might lose income in 
amounts ranging from zero to about $44,000 a year. The decision 
concluded that this should not be enough to cause the demise of any 
of these stations, though it could affect their local and other non¬ 
network programming; and that, in view of the small amount of the 
nation served by these stations (37. for the 58 stations, 1^7. by the 
33 stations), "we consider the disadvantage occasioned these few 
stations to be outweighed by the public interest benefits in a more 
diverse and competitive broadcast market." (25 FCC 2d 329) 

20. One other aspect of this matter noted was the high degree 
of dependence which these station licensees appear to have on the 
networks, if a half-hour reduction in network schedules causes them 
such concern. It was stated (25 FCC 2d 329-330): 

... This confirms our conclusion that our television 
broadcast structure is over-centralized and poses a 
serious question as to whether the basic concept of 
a competitive, locally responsible television struc¬ 
ture as envisioned bv Congress and this Commission 
is being implemented. One principal objective of 
our Prime Time Access Rule is to lessen the degree 
of network domination of station operation. The 
stations in effect are pleading this domination as 
an element esaent-iaJ_ to. their economic viability. 


61 








4 


If, as many licensees say in their letters and 
petitions, affiliates at present are so dependent 
on national networks that their economic viability 
and their ability to serve the public interest 
turn on whether they continue to receive revenues 
from an additional half-hour of network program¬ 
ming, they clearly are not in a position to 
exercise the appropriate freedom of choice and 
the responsibility for television service which 
are essential to the proper discharge of their 
broadcast trusteeships.^Footnote 26 omitt eJ7 
The present degree of network dominance of 
tele ision broadcasting, now so graphically 
confirmed by the letters and petitions filed 
on reconsideration herein, emphasizes the need 
for Commission action to improve the situation, 
and to seek to reestablish licensee individuality 
and responsibility as operable factors in tele¬ 
vision broadcasting. TJ 

21. “Off-network" ind "fea tu re film" restricMons i n t-hr. n,1n 
Section 73.658(h)(J) of the rule contains restrictions on the programming 
which top-50 market affiliated stations may use to fill the time from 
which network programs are excluded: "off-network" programs or "feature 
films ". As noted in paragraph 15 above, these were adopted along with 
the basic three-hour limitation, in order to preserve the "cleared" 
time for access by non-network sources of first run syndicated pro¬ 
gramming. 8/ As originally adopted in May 1970, the restriction ran 
against "off-network syndicated series programs" and "feature films 
previously broadcast in the market." These were both modified in the 
August 1970 decision on reconsideration mentioned above, to read in 
terms of off-network programs' (without any exception thereto) and 
feature films which within two years have been previously broadcast 
by a station in the market." The second change was designed to meet 
the arguments of some parties that it is difficult or impossible to 
tell, as a practical matter, whether a given feature film may have 
been run in the distant past by another station in the market; 

2/ Chairman Burch dissented to this decision as he had to the May 1970 
decision, emphasizing the likelihood of injury to these small-market 
affiliated stations. See 25 FCC 2d 337-8. 

&/ These restrictions were not part of the original "Westinghouse 
proposal". In opposing petitions for reconsideration filed in June 1970, 
Westinghouse took the position that these restrictions are not absolutely 
necessary to the operation of the rule in the public interest. It 
6U £gcsted as possible alternative approaches either a policy statement 
to the effect that the Commission hopes stations will fill the "cleared" 
timewith new material, or limiting the "off-network" restriction to 
only the half-hour of time which actually represents a cutback in 
network programming (7:30 - 8 p.tn. E.T.). 
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accordingly, the previous showing which serves as a bar is only one 
within the lest two years. See 25 FCC 2d 334. At the same tine, 
the effective date of these restrictions was noved back to October 1, 
1972, a year after the October 1, 1971 effective date of the basic 
three-hour licitaticn on network programs, in order to permit sta¬ 
tions to use during primp time, for a year, the off-network pregrans 
and feature files already contracted for. 

22. These restrictions, particularly that concerning 
"feature file", have beer, the subject of two Commission public notices 
since the rule went into effect, issued in April ar.o November 1972 
(FCC 72-305 and FCC 72-1032 respectively). In these, it was ruled 
that: (1) the "off-network" restriction app’ies to "special" prograes 
run cn a network though not on a regular basis, but dees net applv 

to xaterial which is a continuation of a network series but which 
itself has not been shown on a network; (2) these restrictions do 
net apply to independent stations; (3) the "feature file" two-year 
restriction does apply to the station in the market which showed 
the fila the previous time; (4) pending consideration in the general 
rule-making proceeding, the Commission will not take action against 
licensees which construe "feature films" as including and applying 
to movies previously shown on a network (which may thus be shown in 
"cleared" price tice two years after their previous network showing, 
whereas, if these were regarded as "off-network" programs, they 
would be barred permanently from use during "cleared" prime time). 

• 

23. Network revs and public affairs prrrra-s . Sec¬ 
tion 73.653(h)(2) of the rule, as adopted in Kay 1970 and affirmed 
in August 1970, contains an exemption for network programs which 
are "special news programs dealing with fast-breaking news events, 
on-the-spot coverage of news events and politic'.l broadcasts 

by legally qualified candidates for public office." This area 
gave concern tc some Commissioners, as to whether a breader 
exemption shculd rot be adopted, to encourage presentation of 
this important kind of material. Since the rule became effective 
In October 1971, there has been in effect a waiver, sought chiefly 
by CSS, under which there is also an exclusion of "one-time" net¬ 
work news and public affairs programs, those not part of a regular 
series, even though they are net "on the spot coverage", etc. sc 
as to fall under the exemption. See 32 FCC 2d 55 (October 6, 1971), 

37 FCC 2d 570 (October 11.1972), anc -1 FCC 2d 615 (August C?,19"3). 

One of the issues in the present proceeding is what approach In this 
area should be adopted for the future. 
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24. General waiver has also been granted In another area, 
which was delineated In "Footnote 36" of the May 1970 decision 

(23 FCC 2d 395), This is where stations present a half-hour of 
network news in the early evening along with an hour of local news 
or public affairs material. It was recognized that they could comply 
with the rule by presenting first a half-hour of local news, then 
.* the network news before prime time (at 6:30 E.T.), and then another 
half-hour of local news at 7; but there seemed no reason to force 
stations arbitrarily to this "bracketing" format, so that they 
should be permitted to present the network news at 7 under these 
conditions, if desired, without its counting against the permissible 
three hours of network prime-time programming. This matter is also 
at issue in the present proceeding. 

25. Other developments after August 1970 . Other develop¬ 
ments since August 1970 should be noted: 

( a ) Judicial affirmance . The rule received Judicial ’ 
affirmance on May 3, 1971, in Mount Ma nr. field Television. Inc, v. FCC r 
442 F. 2d 470 (C.A. 2). Thus, the basic prime time access rule (which 
had not been stayed) went into effect October 1, 1971, some five months 
later, and the "off-network" and "feature film" restrictions went 

into effect October 1, 1972. 

(b) Network schedules under the rule . As they had 
indicated they would, the networks cut back their prime-time pro¬ 
gramming across the board" to three hours a night when the rule 
became effective in October 1971. The rule docs not specify any 
particular hour of prime time which is to be "cleared" of network 
programs, but in practice it has generally been the first hour, 

7-8 p.m. E.T. and P.T., 6-7 p.m. C.T. and M.T, In a letter of 
March 12, 1971, to the three networks, the Commission noted that 
they were apparently considering either 7:30 - 10.30 or 8 - 11 p.m. 

the network portion of prime time, and expressed a pref¬ 
erence for 8 - 11. This was based on xdiat individual stations had 
Indicated as to their plans for carrying non-network material, and 
also other considerations such as the impact on the Central zone 
from an earlier hour (7:30 E.T. would be 6:30 C.T.). In the first 
year under the rule — September 1971 - September 197Z '— thd networks' 
schedules were somewhat irregular, in light of waivers granted to NBC 
and ABC discussed below. Since then, the hours have been much more 
regular: 8-11 p.m. E.T. for all networks Monday-Saturday and, on 
Sunday 7:30 - 10:30 p.m. E,T. for all networks this year and for CBS 
and ABC lust year (for ADC on Sunday in 1972-73 the hours were S-ll). 

(c) Waivers looking toward a "21 hours a week " 
standard . In February and March 1971, the Commission granted 
waivers ot the rule tc NBC and ABC, respectively, to continue to 
program 3-1/2 hours during prime time on one evening, provided 

Ck 
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the network and its affiliates cut back on another evening See 27 FCC 
2d 647 and 905. The KBC request was to continue "aditional 

Sunday programming including the program at 7^0 ABC wanted 

to continue its strong Tuesday evening lineup KBC cut back its 
programming accordingly to 2-1/2 hours on Friday, and ABC cut back 
first on Wednesday and later on Monday. Commission grant was based 
“ rg ely on the fact that 1971-72 would be a -transitional ' year under 

the rule anyhow, with stations free to present °f f ""^ w ° rk 7^ 

during "cleared" prime time. A similar request by ABC for 1972 73 
vas denied in March 1972 (33 FCC 2d 1038). in view of the fact that 
the "transitional" period would no longer be involved, and the 
ZJSZ* «ki 4 prime rime ev.ilabi. to non-network sources on 
a regular basis. Thus, while the u>mmission in effect adopted to 
some^extent a "21 hours a week" instead of a "three hours a night 
a r/t for 1971-72 it refused to do so for the future as far as 

«c£duUng l. concerned. The letter epproach has generally also 
been taken with respect to individual stations seeking permission 
to*cxceed°three hours of network material during prime time on one 
evening each week (using a delayed program from ’"other night) and 
reduce correspondingly on another evening. Howev *r, in e few cases 
where special circumstances were involved, such as preemption _ 
network material for a sports event on one or ^evenings, wi 
request to "make up" some of the network programming later, such 

waiver has been granted. 

fA\ orher waivers. Numerous waiver requests have been made, 
j usuali : granted in'T^e other areas: (1) waivers to accommodate 
posalblc^sporta" 'runovera", ..hare the talacast as schedu ad on the 
network should be over before prime time (e.g., a football game 
startinr at 3-45 p.m. E.T.) but unexpected delays might cause it 
rln oTov into prime iioe; i> (2) special events including evening 
sports events and also programs such as NBC's Academy Award | and 

America presentations, where simultaneous broadcasting through 
the U.s7 is involved and this Presents problem* in the West 
because of time-zone differences (it has been held that in these 
cases if the schedule complies with the rule in the Eastern and 
Central zones, waiver will be granted for the rest of the country, 
see 33 FCC 2d 743); (3) other waivers to take into account the 
particular problems of the Mountain time zone, where there is 
usually no regular network "feed" at a particular hour to Ibe used 
for broadcast when received (these have been largely eli ™-" a ^ y 
our action of June 1972 re-designating 6 - 10 p.m. as prime ti 
in that zone); (4) waivers of the "off-network restriction 8 of 
the rule to permit stations to carry certain material which has 
previously been on the network but was independently produced a 
controlled, without it counting toward the permissible three hours 

9/ "Footnote 35" ~ t ^y~T?70 decision (23 FCC 2d 395) indicated 
that waivers would be granted under thes^ ^rcumstances. 









of network and off-network material. Waiver was granted in three 
such cases (involving the Wild Kingdom . National Geograph ic and 
Six Wives of Ho n rv VIII programs) and denied for the L assie program. 
See 33 FCC 2d 583, 35 FCC 2d 758 and 773, and 37 FCC 2d 933. Inis 
has been one of the most controversial areas which has arisen in 
application of the rule..10/ 

B. Brief description of rote-rial filed in D o cket l ‘‘62 2 

26. Forty initial comments, totalling slightly over 
1,200 pages, were filed in response to the Notice of Inquiry and 
of Proposed Rule Making herein. By over-all number, the majority, 

24, expressed opposition to the prime time access rule and urged 
its repeal. These included the comments of CBS and NBC (later NBC 
changed its position at the oral argument); five "major” film produc¬ 
tion companies (MCA, Inc., Warner Brothers and Screen Gems Division 
of Columbia Pictures Corp., all filing lengthy comments, and shorter 
comments from Twentieth Century-Fox and Paramount) ,A3C and CBS aifiJiatt 
groups, two smaller producers or syndicators (qM Production and Wrather 
Corporation), comments tiled jointly by Screen Actors Guild and three 
other Hollywood labor or professional groups, 10 comments free n:.her 
station licensees (including lb licensee interests totalling 28 
stations, all of them affiliated and 17 in the top 50 markets) 11/ 
and two from snaller Hollywood interests’. Fourteen comments sup¬ 
ported the rule, including those of A3C, the National Association 
of Independent Television Producers (NA1TP), the Association of 
Independent TV Stations, Inc. (INTV), Metromedia, Inc. and 
Kestinghouse Broadcasting Company, Inc. (both of them large 
multiple owners as well as TV program suppliers;, three other 
producers or syndicators, five other station licensees (totalling £ 
stations inducing 5 top 50-market affiliates, two affiliates 
in smaller markets, and one large-market independent UHF), and 
the American Civil Liberties Union. Two parties cook no basic 


10 / Mention should also be made of the denial oi waiver to ABC to 
present 3-1/2 hours of Summer Olympic covera 6 e on 10 week nights in 
August and September, which aroused considerable opposition. See 
35 FCC 2d 340 and 765. 

11/ Of the large multiple TV owners other than the networks filing 
comments herein (those with core than two stations), Westinghouse, 
Metromedia and General Electric Broadcasting Co. (CE3C0) supported 
the rule; Corinthian and Nevhouse opposed it. At the oral argument, 
representatives of two other groups (Poet-Newsweek and The Outlet Co.) 
and of one station owned by a third (Wometcc) expressed general sup¬ 
port for the rule, although some urged changes such as abolishing the 
'ofi-network" restriction. The term "licensee" as used ir. this summary 
counts as one licensee -- two or core subsidiary companies of a common 
parent. 
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position as to the rule although they sought modifications of it: The 
Wolper Organization, Inc., a well-known producer of documentary programs 12/, 
and the licensee of Station WHTN-TV, Huntington, W.Va. The commenting 
parties are listed in Appendix B hereto. 

27. Fifteen formal reply comments were filed, 12 by parties 
filing previously (6 proponents of the rule, 5 opponents and Wolper), 
and three by parties participating for the first time. The latter 
included comments by two producers of "documentary" material supporting 
the Wolper position, and joint comment® trom MGM arid Un'ted Artists 
taking no basic position as to the rule but urging considerable relax¬ 
ation of the "feature film" restriction. 

28. At the oral argument, the parties who had filed comments 
early in the year took essentially the same positions as before, except 
for NBC (see par. 33 below). Of some 16 parties basically new at 

this stage, 8 supported the rule at least in its basic element, the limi¬ 
tation on network programing (3 licensees; Worldvision Enterprises,Inc., 
a syndicator; Viacom International, Inc., a producer for networks and 
syndicator; Action for Children's Television; National Citizens Committee 
for Broadcasting; and Adam Young, Inc., a national representative). 

Seven opposed the rule" National Committee of Independent Television 
Producers (a newly formed group of producers who work mostly with the 
ne-works); National Conference of Motion Picture and Television Unions 
(along with other union groups who had previously filed); Hughes 
Sports Network, Inc. (suggesting as more beneficial a "forced pre¬ 
emption" rule); Tomorrow Television, Inc., a producer for the networks 
and syndicator; and individuals Cleveland Amory (TV critic), Bernard 
Gifford (New York City-Rand Institute, though appearing for himself) 
and Clarence Jones, publisher of the New York City Black periodical 
Amsterdam News . One party, Robert R. Nathan Associates, Inc., took no 
basic position. Viacom, Worldvision and the National Committee of 
Independent Television Producers also filed comments in June 1973. 


12 / Wolper urges either an exemption from the rule for network programs 
of "educational value" (documentaries, etc., such as those made by Wclper) 
independently produced, or, if the rule is repealed, adoption of a rule 
requiring the networks to present a certain amount of such material. 

See Section 111, below. 
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II Main l ines of argument aga in st and for th e basic rule and concernine 
the off-network and "feature film 1 * restrictions . 

29. In the next several pages there are summarized the basic 
arguments against and for the basic rule, and then concerning the "off- 
network and feature film" restrictions. The arguments against and for 
the rule, which are often in direct conflict, are set forth in parallel 
columns. The arguments against are set forth first because the arguments 
_or the rule are,in substantial part, responses to criticisms and 
charges which have been made against the rule since before its adoption: 
ana these are better understood in light of the opposing comments filed 
herein, which repeat and expand the same lines of opposition to the rule. 


30. In the following discussion of principal arguments, only 
enough factual data is set forth to indicate what the arguments really 
are about. More detailed factual data and specific arguments are con¬ 
tained in Appendices C and D to this Report and Order, referred to in 
the discussion below. 


31 • Most of the discussion is based on the 12 longer comments 
tiled: among the opponents, CBS, NBC, CBS Affiliates, three "majors" — 
film producers MCA, Inc,, Warner Brothers and Screen Gems Division of 
olumbia Pictures and Peninsula Broadcasting Corporation (WVEC-TV, 
Hampton-Norfolk, Virginia); and, among the proponents of the basic 
rule, National Association of Independent Television Producers,Inc. 
(NA11P), Association of Independent Stations,Inc. (INTV), ABC, 
Metromedia, and Westinghouse. Shorter comments referred to herein 
nclude among the opponents the joint comments of Screen Actors Guild 
and three other Hollywood labor or professional groups (herein "SAG 
et al or the Guilds") mentioned particularly in connection with 
asserted effect of the rule on U.S. program production; and, among 
the proponents, GEBCO, the American Civil Liberties Union (ACLU), 
and (particularly as to "game shows") Goodson-Todman Productions. 

Not all of the parties on either side make all of the arguments 
mentioned; for example, among the opponents, the "majors" urge that 
the rule has worked to increase, rather than diminish, network 
dominance, a point naturally not urged by any of the networks. How¬ 
ever, in general, the arguments made by parties in various categories 
on each side are sufficiently similar so that they can be dealt with 
toget ler. Reference is also made to significant oral argument 
material. 
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32. A. OUTLINE OF ARGUMENTS AGAINST AND FUR THE RULE. 


AGAINST 


FOR 


1 . 


The Rule as a "restraint" on licensee freedom in programming 
and on free speech and expression . 


(a) The rule is an imoroDer re¬ 
straint on licensee freedom in nroeram- 
ing and on freedom of speech and ex¬ 
pression, contrary to the regula¬ 
tory scheme set up in the Commun¬ 
ications Act and to the Constitution. 


(a) The restraint involved is minimal 
(since it applies only to one hour 
a day on certain stations and thus 
does not really preclude any pro¬ 
gram) and is necessary to reduce 
inordinate network control and 
open up valuable time to inde¬ 
pendent sources of new material. 

Its propriety has been affirmed 
beyond argument .n the M ount 
Mansfield decision; and, .in any 


event, the present proceeding is 
a narrow one, to look at the 
operation of the rule in light of 
its stated objectives, and is no place 
for such philosophical arguments 
or "ponderous debate on established 
first rinciples". NAITP claims 
that ,ne rule cannot be abandoned 
for reasons not related to its 
stated objectives such as philosoph¬ 
ical arguments of this sort. 


2. Whether the rule has had an adequate test at this point . 


(a) The rule has had an adequate 
test and there is no reason to believe 
that results under it in the future 
would be better than the poor 
showing so far, considering: 

(1) the cact that while off-network 
material could be used in 1971-72, 
in fact it filled only 22.6% of 
access time, so that there has been 
a two-year test; (2) the pattern — 
extensive use of game shows (often 
"stripped"), other network-spawned 
material, and foreign productions, 
with only a small increase in local 
programs — has been set, and in 
fact was more pronounced in 1972-73 
than the previous year (less local, 
more game shows); (3) the alleged 
"uncertainty" was not really a 
factor; it did not deter Westinghouse 


(a) The rule cannot conceivably be 
viewed as having had an adeauate test at 
this point,because of(l) basic uncertainty 
as to whether there would be a rule at 
all until May 1971 (the Mo unt Mansfield 
decision), which left Westinghouse, 
Metromedia, etc. only 5 months to 
produce material for the fir_»t year; 

(2) continuing uncertainty as to the 
future, in view of talk of repeal by the 
Commission and others, and repeated 
Commission"waivers" (permitting off- 
network material the first year, 
letting ABC and NBC juggle their sched¬ 
ules the first year, waivers for "off- 
network" programs such as Wild Kingdom , 
etc.), which inhibits producers from 
trying expensive or "innovative" pro¬ 
grams and stations from trying to 
develop new program audiences rather 
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2. Whether the rule has had an adequate test at this point continued 


AGAINST 

and Metromedia in 1971 but their 
efforts were total failure; (A) the 
traditional station preference for 
"tried and true" material (plus 
inexpensive foreign product); 

(5) Reliance cannot be placed on 
statements of producers as to their 
plans, since experience shows these 
do not materialize; (6) rather, the 
programing on the proponents' 
stations (ABC et al, using stripped 
game shows, etc.) shows what is to 
be expected. 


FOR 

than short-run maximum profit from 
game shows and similar fare; (A) the 
traditional preference for the "tried 
and true", which can be overcome 
only with time (e.g., in the 19A0's, 
the great majority of successful TV 
showB were adaptions of rao*o shows); 
(5) uncertainty at first, and even 
now, as to which part of the time 
would be "access rime" and at what 
audience the producers should aim. 

It is claimed that, certainly, as 
to study of the rule's operation 
beyond its stated objectives — 
where it has worked reasonably 
well — this proceeding is prewature. 


3. The character of the . acc ess-pe riod programmin g which resu lted * 13/ 


The character of access-period pro¬ 
graming on the top-50-market 
affiliated stations is inferior to 
the programing previously presented, 
in diversity and in quality by any 
test-comparative production costs, 
audience acceptance (ratings), and 
critical acclaim, or lack of it. 

In particular: 

(a) Greatly increased use 
of game shows (up fourfold from 1970 
to 1972, from about 8% to about 32Z 
of access-period half-hours on these 
stations; and still higher in 1973-7A 
as shown in Appendix C )• 


Generally, these areas, particularly 
"quality", are not appro- tr.ia for 
Commission consideration, which maker 
the Commission a censor or "nations! 
program director", imposing vver*i^. 
national rather than locally attuned 
standards in a tyranny vor c then 
the networks'. 1A/ The rule is nor 
properly chargeable with shortcomings 
not its fault, such us "wrong" pro¬ 
graming decisions by the stations or 
the network cutback outside of the 
top 50 markets; and the Commission 
should adhere to its position, in 
the decision adopting the rule, that 
it is not designed to promote any 
particular type or cost-Level of 
programing. Moreover, the rule has 


*3 / The term access period where used herein generally means that portion of 
prime time cleared 1 of network and off-network programs In practice under 
the rule. As used by the major film producers in their "Joint Appendix" and 
later filings, it means the hours so cleared in 1972-71, which were 7-8 p.m.L’.T. 
and P.T. (6 p.m. C.T. and M.T.) Monday through Saturday, and for A3C ait Hastes 
on Sunday; and, on Sunday for CBS and NBC affiliates, 7-7:30 and 10:30-11 p.m. 
This year, ABC also follows that schedule on Sunday. 

1A/ The argument in the text is largely that of NA1TP, a narrow view of the 
proceeding not shared by all the proponents. ABC mentions three arguments 
advanced against tire rule — impact on small-market stations, alleged auditac-t 
decline and dearth of "quality" programs — ar.J states that ' -.l* hough these 
three criticisms of the Rule are worthy of serious Commission t onsideration 
...to whatever extent valid, they seem on the facts presented an acceptable 
price to achieve the objectives which the Commission found to require adoption 
of the rule. '^ 






3- The character of the access-period programing continued — 
AGAINST val 


(b) Greatly increased use 
of "strip" programing, that presented 
5 (or sometimes 6) nights a week, 
usually game shows (see Appendix C; 
actually, the number of "strips" is 
about the same as in 1970 for the 7- 
7:30 p.m. E.T. period, but much 
greater for the 7:30-8 p.m. segment). 

(c) Nearly all U.S. material 
is "network derived ", either continu¬ 
ations of U.S. network series such as 
Lawrence Welk and Hee Haw or game shows 
such as To Tell the Truth , or "sixth 
episodes" of current stripped network 
daytime game shows such as Hollywood 
Squares , or material more generally 
derived from former network shows. 

(d) Greatly increased use o f 
foreign-produced material , for example 
75/. of access-period dramatic programs 
(in terms of time devoted to them in 
1972) were produced abroad, compared 
to virtually none in 1970. This per¬ 
centage Is even higher in 1973, with 
the demise of the U.S. Dr.Kildare 
program. Usually these shows are 
"off-foreign network", and can be 
sold here cheaply. 

(e) Less diversity through a 
larger amount of time being devoted to 
a smaller number of programs . In 1970, 
the 23 network shows,wholly or partly 
during the access period,took 74% of 
entertainment time, whereas in 1972 
the 25 top syndicated programs took 
more than 86%, five of them over 40%. 
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certainly not had an adequate test 
in these respects, and such inquiry 
improperly focuses on only one hour 
of the day, excluding all other 
time. Moreover, "quality" is a sub¬ 
jective matter and it would be 
impossible to find suitable objective 
standard, to measure it. Cost is not 
appropriate; it is not closely related 
to quality or appeal, and this would 
penalize cost-effective producers 
in favor of less efficient entities. 
Audience acceptance is not suitable 
because, even if it showed any sig¬ 
nificant difference, this would 
emphasize "mass appeal" programs 
while penalizing the showing of 
programs of slightly less mass ap¬ 
peal but more completely meeting 
the needs and interests of par¬ 
ticular groups or areas ( Hee Haw 
is sighted as an example). A compari¬ 
son with network programs is 
inappropriate, since one of the 
ultimate objectives of the rule 
is to provide different programs, 
and it would have to take into 
account numerous network failures 
and a spotty record in programing 
this difficult part of the evening, 
as well as the fact that the networks 
have been in the business for over 
25 years compared to two years. 

More specifically: 

(a) the rule has greatly in ¬ 
creased the amount of first-run nun - 
network material shown in prime time : 
ABC lists 58 syndicated programs in~ 
1972 compared to 26 in 1970, and 
other parties list over 60 in 1972. 

ABC lists increases in numerous 
categories — drama, mystery, adven¬ 
ture, science fiction, comedy, 
cartoon, musical-variety, "personality" 
and children's — in addition to game 

shows and such orograms as Lawrence 
W^lk and Hee Haw (saved from extinc- 
tion when their network runs were 
cancelled and now very popular), 
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The character of the access-period programing continued — 


(f) The small amount of local 
programming which has resulted from 
the rule . While locally produced 
access-period programming has in¬ 
creased threefold (from 44 half- 
hours in 1970 to 135 in 1972, and 
145 this year) it still is small 

in amount, less than one half-hour 
per station (some markets have none) 
and less than the time devoted to 
either one of the top two stripped 
game shows. 

(g) The lack cf relevance of 
access-period syndicated programing , 
which — largely game shows and 
foreign product — does not deal to 
a substantial extent with current 
American life and problems, and does 
not employ minority-group talent to 
anything like the extent of current 
network productions. According to 
producer Bud Yorkin, network pro¬ 
graming is the best w*ay to approach 
minority-group situations and 
problems, citing the extent of 
Black participation and interest 

in his Sanford and Son program. 

(h) Commission inquiry into the 
nature of programing in general terms 
is appropriate , just as in renewal 
applications where program type 
classifications are used. 

(i) Extensive use in small mar ¬ 
kets cf "off-network" stripped mater ¬ 
ial instead of former network programs. 


Dr. Kildare, Black Beauty, Lassie, 
George Kirby Hour and Golddiggers . 

It should be noted that none of the 
last five are still in production, 
though Lassie and perhaps others 
are still shown to some extent in 
access time. Some programs, such 
as Norman Corwin Presents and Story 
Theatre , were quite innovative even 
though not successful enough to 
continue. The increase in local 
programing is noted, and also pro¬ 
grams particularly beneficial in 
presenting new minority-group and 
other talent such as George Kirby , 
or particularly relevant to Amer¬ 
ican problems such as Black Omnibus . 
Westinghouse asserts that, to an 
increasing extent, stations are 
preempting other prime time (net¬ 
work programs) to present such 
material. Documentaries, rejected 
by networks, have gained exposure. 

(b) " Game Shows" , like all types cf 
material, some are good and some not 

so good, but overall they are popular 
and a legitimate form of programing 
featuring "real" people and stories 
and as entitled to exposure and 
access as any other kind of pro¬ 
graming. Moreover, they were a 
feature of network prime time sched¬ 
ules in the 1960's ( Let's Make a Deal 
on ABC as late as the end of 1970) 
and still are extensively stripped 
on the networks in the daytime. 

(c) " Stripping ", to perhaps 
an excessive extent, is something 
which will pass with time; anyhow, 
the Commission can move against the 
practice as such if it believes it 
undesirable (by rule or close exam¬ 
ination at renewal time). 


/ 
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AGAINST 

The character of the access-period 


(j) The rule has prever ted the 
retwcrk exhibit ion of _ruch valuable 
material, including programs of 
value for oinority groups. Gt .1/ 
pilots produced in 1972-73 and 
1973--74 — offered to the networks 
only 33 became regular series end 
24 received partial exposure; lt>0 
vf-e shutout entirely. Network 
regular public affairs and "news 
documentary" programs have largely 
dropped from price tine. 


EQJL 

programing continued 

(d) " Network quality "which is 
being compared is not always so high, 
as shown by critical reaction?, 
numerous failures (all 7 of one net¬ 
work's new shows in 1971 failed to 
return in 1972), and some less than 
glorious material used by networks 
in recent years ir. this demograph- 
ically mixed and difficult time- 
segment . 

(e) The opponents use the term 
" network-derived " so broadly as to 
be meaningless, since this is char¬ 
acteristic of all programing (AlJLilL 
the Family spawned Maude , etc.). 
Rather the public interest is served 
by enabling Lawrence Wc-lk and Hee. 
Haw to continue even though no ( 

longer consistent with the networks 
plans and ideas. 


(f) It is ridiculous tc claim 
treater "relevance " on tne basis cf 
network-program characters such as 
a domestic in Maude : rather, the 
greater relevance is ir. programs 
presenting new minority-group talent 
( Kirby ), especially concerning 
minority problems ( Black O mnibus), 
or local material concerning such 
problems and employing minority- 
greup members as hosts and talent. 

(g) Use of foreign material^ 
is justified as an "early weapon 
against the entrenched networks; 
in any event, the networks have 
done so also (Metromedia lists 
16 network series in the recent 
past — The Saint , Tom Jones , etc.; 
plus perhaps 307. cf the 1/3 ° ! 
networK price time devoted to 
movies. 

(h) If overall r rime time is 
looked at, the programming picture 
is much more diverse, fer exacp-le 
drama has increased overall ir. 19.- 
as compared to 19/0. 
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3. The character of the access-period programing continued — 

AGAINST FOR 

(J) One reason for the limited 
kinds of U.S.-produced material is 
that in general it must fit a half- 
hour segment. If a fall hour uere 
available, there would be more drama 
and similar materia... 


A. Level of commercial act ivity and bene f it to non -national adv e rtiser s. 


(a) With A to 6 minutes of 
commercials In syndicated programs 
as compared to 3 minutes in net¬ 
work programs (and a longer station 
break), the rule leads to over¬ 
commercialization, with the level 
of commercial activity up as much 
as 66*o, in addition to numerous 
product "plugs" in game shows. 

While this may have resulted in 
increased opportunity for local 
and other non-national advertisers, 
it has been at the expense of 
turning the access period into 
a "commercial quagmire". 


(a) The rule has significantly 
increased opportunities for local 
and other non-national advertisers 
by giving them access o valuable 
time for their messages even though 
they do not need, or cannot Alford, 
the expensive network sysr.nu a 
source of coni err. to Government 
agencies and Congressional Com- 
rcattees in the past. The benefit 
accrues both to local advertisers 
getting spots in syndicated and 
locally produced program?, and ’..o 
smaller national edveitisers (e.g., 
a furniture company) who can choose 
programs suited to their needs 
and sponsor then in selected 
markets. Also, while syndicated 
programs may contain more commer¬ 
cials, this is governed by codes 
of practice, and some licensees 
(e.g., Westinghouse) have net 
raised their commercial level. 

While national advertising in 
prime, tir.e was up 23% in 1972 
compared to 1970, .local adver¬ 
tising was up 38%. 


5. Effect on "independent production 1 15 / 


(a) While the rule was designed 
to diversify the sources of prime 
time programs, it has had the oppo¬ 
site effect, with 43 producers 
represented in the access period 


(a) The rule has had a sharp 
impetus on independent production 
for prime time, with some new 
entities, producers formerly 
working chiefly for the networks 


.15/ The term "independent producer" has never been precisely defined; one 
suggestion is that it should mean any producer when he is producing for non¬ 
network distribution, but not when he is producing for network use. 
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5. Effect on "independent production" continued — 


AGAINST 

in 1972 (syndicated programs) 
compared to 54 in 1970 (total 
of syndicated, off-network and 
network programs), and an even 
greater decline if only U.S. 
producers are counted. There have 
been no new entrants, virtually 
all of the present producers 
having been on television before 
and often with prime time mater¬ 
ial (including network "specials" 
and in some cases regular network 
series). There has been a benefit 
chiefly to a few game-show special¬ 
ists and importers of foreign product. 

(b) Moreover, other equally 
"independent" producers in the sense 
that they are not associated with 
networks (including the "majors", 
Tandem Productions, QM, etc.) have 
been seriously hurt by being fore¬ 
closed from access to a substantial 
portion of prime time, since they 
rely on the network process for 
obtaining exposure for their qual¬ 
ity product. It is claimed that 
the non-network producers have 
sought and secured not the "right 
to compete" but freedom from 
legitimate competition. 


FOR 

who are now in independent production, 
and other independents expanding their 
activities — developments which will 
increase with time and the certainty 
of the rule's continuance. ABC puts 
the number of first-run syndicated 
producers in prime time in 1972 at 
43, compared to 21 in 1970. The 
same opportunity is there for the 
"majors" and others if they choose 
to enter the field. Producers are 
also benefitted by having much more 
freedom to display creativity in 
ideas and production, rather than 
having to conform to the ideas and 
supervision of 3 network program 
executives. Local programing and 
advertiser-developed programs are also 
said to represent healthy development 
of sources independent of the networks. 


6. Effect on U.S. program production; "impact on Hollywood ". 
(See Appendix D for detailed facts and arguments) 


(a) By eliminating 12 hours 
(24 half-hours) of network- 
programmed prime time each week, 
the rule has had a very serious 
impact on U.S. program production 
activity (particularly in Hollywood) 


(a) This argument is not rele¬ 
vant; it is not up to the TV industry 
or the Commission to guarantee the 
welfare of Hollywood (the Department 
of Justice indicated a similar view 
in its filing in one of our proceedings). 
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6. Effect on U.S. program production; "Impact on Hollywood" continued 


miysi 

and employment In It. The gross 
loss ia computed to be In the 
order of $60 million total, or 
about $53 million annually in 
payroll for talent, technicians, 
etc. (24 half“hour program slots, 
times 24 original episodes each 
year on the average, tines S100 
thousand per eplsedv.fi) representing 
16,000 production Jobs. Thio loss 
is made up only in nmall part by 
syndicated program production 
because of Its nature, game ehowa, 
foreign product, etc., and not by 
local activity in most cases, eo 
that overall there is a loss of 
$25 million to $30 million. 
Unemployment rates in Hollywood 
are extremely high, 85% for Screen 
Actors Guild members and over 50% 
for some technician unlono, as a 
result of this urid other problems, 
endangering the "pool" of talent 
and skilled technicians necessary 
for a developing Industry. Most 
other countries recognize the need 
to protect their TV industries, by 
quotas, cubsidies, etc.; here, the 
U.S. is doing just the reverse by 
encouraging foreign competition, 
contrary to the national interest. 
The loss has required shelving 
numerous network programing pro¬ 
jects which would have been of 
value to minorities and would have 
employed mlncrity-group talent and 
technicians; the same is true with 
respect to situation comedies which 
are of Interest to, and employ, wo¬ 
men. The quality of accee6-period 
programs which have resulted is 
extremely poor (see above), and a 
few local successes should not 
obscure thin. In sum, the decline 
in employment represents a decline 
in production value3 and therefore 
in program quality lor the U.S. 
audience, contrary to Che public in¬ 
terest and the national Interest. 


m 

(b) This argument La essentially 
a myth, if employment i»iJ ever the 
U.S,, and not Just, in Hollywood, is 
considered, for example, the 14 
people added to the staff of AHC's 
Chicago station to handle ito ex¬ 
panded early evening n.vs program, 

In general, there ia hound to be 
more employment lror mure than 60 
syndicated programs shown In the 
access period, combine j with local 
increases, than in 13 network ehows, 
particularly since the former have 
as good, or often :i bob ter, "new- 
repeat" ratio. While there doubtloos 
are, and will be, "sl.i ft.,;" in em¬ 
ployment, for example sect ns •period 
variety shows employing music!a is 
compared to "network-type" shows 
employing actors, and with resoeot 
to various parts of the country, 
overall there shoulJ be a goJn rather 
than a loss. 

(c) The analysis by the unions 
and "majors" ignores certain realities 
such as the shift from film to tape 
production (which means AFTRA ratiier 
than SAG members a3 actors) and the 
rising c- ount of income derived from 
producing TV commercia is , 

(d) Conditions in Hollywood ore 
improving -- unemployment was less in 
1972 than in 1971, the "majors" showed 
in most cases, better profit oictures, 
the number of Hollyitood movie "starts" 
was up and foreign "runaway production 
starts were down, and movie box-office 
receipts Increased. 
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6. Effect on U.S. program production; 
AGAINST 


impact on Hollywood" continued — 
FOR 


(e) To the extent that there 
is a problem, it is a complex one 
resulting from a number of factors 
several of them resulting from 
extremely high production costs 
and obsolescent business practices 
(which some of the majors have 
acted recently to eliminate). ABC 
mentions padded costs and "feather¬ 
bedding". Some of the particular 
factors are increased TV re-runs, 
increased network prime-time use* 
of made-for-theatre movies,"run¬ 
away production" and declining 
box office receipts ever since 
the 1940's. 

7 * £?.. fect on "Network Control and Dominance". 


(a) As to the objective of 
lessening network dominance, the 
rule has been definitely counter¬ 
productive, increasing this rather 
than lessening it. This is because 
the rule creates an artificial 
scarcity of network prime time by 
reducing it one-seventh (3-1/2 
to 3 hours a night), and thus 
increases the network "lock" on 
the remaining three hours. Thus, 
since the three networks are in a 
dominant position both as sellers 
of advertising time (vis-a-vis 
several hundred potential national 
advertisers) and as buyers of 
programing (vis-a-vis more than 
a hundred producers), their con¬ 
trol in both markets is increased. 
They are able to raise prices to 
advertisers considerably (the 
average price per prime comraer- 
eial minute went from $50 thousand 
to $60 thousand in 2-1/2 years) 
and at the same time make little 
or no increases in the prices they 
Pay producers for programs. 


(a) "Network control" is 
obviously reduced by removing an 
hour of prime per night on 150 
stations from the "network funnel" 
through which prime-time material 
would otherwise have to pass. As 
a result, the number of buyers of 
prime-time material has increased 
from .> to 150, and, often for the 
tirst time, stations are making 
individual decisions as to prime 
time programing, as envisaged by 
the Communications Act. Having 
alternative potential buyers, 
producers are freed from network 
control, and from having to 
limit their ideas and conform 
the execution of these ideas, to 
what suits the plans and views of 
network program executives at the 
time. 
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7. Effect on "Network Control and Dominance" continued 


AGAINST 

Moreover, they are increasing their 
dominance of other time, such as 
weekend late afternoons for sports 
and NBC's late late show, and, out 
of a sense of loyalty, affiliates 
have cut down their preemptions of 
network prime time programs. 

(b) The network companies' 
control over programing is also 
exercised through their owned 
station purchases of access- 
period material. Since all net¬ 
work outlets in the top 3 markets 
are network-owned, each network 
also has two other stations in 
major markets so that overall it 
reaches aoout 23% of the U.S. 
through its owned stations, and 
the five stations usually buy 
syndicated material as a group, 
this means that it is highly 
important, if not indispensable, 
for a program supplier to make a 
deal with one of the network groups 
in order to have an economically 
viable product. Thus "network 
control" is very important even 
as to non-network material. 


FOR 

(b) "Network dominance" is 
still a serious problem, as indicated, 
for example, by the extent to which 
the amount of station time devoted 

to network programs has increased 
over the last 20 years (in the case 
of NBC , from about 44% of-the typ¬ 
ical broadcast day to about 74%), 
the extent to which it continues 
to increase as the networks expand 
their programing in other parts of 
the day, and circumstances such as 
the election campaign of 1972, when 
the networks were able to, on a 
number of occasions, clear time 
on affiliates during the "access 
period" for political broadcasts, 
rather than preempting their own 
programs during network prime time. 

The rule, in short, is only a small 
weapon in the struggle against this 
tendency, but at least it is some¬ 
thing, and should clearly remain 
as long as the problem exists. 

(c) Moreover, without the rule 
there would be increase in another 
kind of dominance, that of the 
"major" film production companies, 
who among them have more than 50% 
of network prime-time non-sports 
entertainment time in 1973-74, with 
MCA by itself having some 20%. The 
access period should remain clear 
from the programing of this limited 
number of sources. 
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AGAINST FOR 

8. "At dlence Acceptance" (ratings) (7:30 - 8:00 ). 


(a) Audience ratings for the 
access period (7:3C - 8:00) were 
considerably ie>s in 1971-72 than 
they were in earlier years when 
network programs were shown then. 
While this was not true in 1972-73 
(when ratings were overall back to 
their earlier levels or slightly 
higher), it was still true in a 
few markets and, moreover, there 
was generally a shift in audience 
from network outlets to independent 
stations, harming the former. This 
shift results from the fact that 
the Independents may, and do, 
present off-network material during 
Inis period, and this shows the basic 
inferiority of new access-period 
material, less attractive to audi¬ 
ences than either network or off- 
network programing. 

9. Etfect on Stations . 

(a) All affiliated stations are 
harmed through the degradation in 
quality of the programing they are 
able to offer. This is particularly 
true of small-market stations, whose 
limited economic base does not enable 
them to generate enough advertising 
revenue to afford programing of 
reasonably good quality to replace 
the network programs lost. 


(a) After dropping for the 
1971-72 year, ratings during the 
access period have returned to 
their previous levels, or even 
higher. ABC refers also to an 
"audience preference survey" 
(TV-Q) which shows only slight 
differences between access shows 
and following network programs. 


(a) While impact on small- 
maiket stations (and others)was 
one of the strongest arguments 
against the rule in 1970, this has 
simply not materialized. Only one 
station (KROC-TV, Rochester, Minn.) 
specifically claimed economic 
hardship in its comments, and thin 
was much too vague to meet the 
Notice's requirements in this 
respect so as to be probative. 
Affiliates in large markets, down 
to about the 75th, are better off 
under the rule, since they can 
keep all of their access-period 
revenues. 
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9. Effect on Stations continued — 
AGAINST 

(b) As to economic consequences, 
affiliates in the large markets are 
making more money through getting 
all, rather than 30*, of the reve¬ 
nues from the access period; but 
these stations have always been 
quite profitable and do not need 
help. Medium-market stations are 
not affected either way, and 
smaller-market stations — both 
those in the lower portion of the 
top 50, and those outside — are 
seriously harmed, since they are 
not highly profitable in any 
event and must pay the cost of 
programing the time themselves, 
with limited revenue return if any. 
Also, some stations have been hurt 
economically through not being 
able to make full use of costly 
feature film packages they have 
purchased. 


10. Effect on the Networks. 


en 


FOR 

(b) Independent stations are 
greatly benefittcd, both from the 
impetus to the production of more 
non-network material which th •/ 
can use, and, of more immediate 
consequence, the fact that during 
these hours they may present 
popular off-network material 
which their competitors cannot, 
giving them an audience advantage. 
This is highly important, such 
stations now getting as much as 40% 
of their revenues from the 6-8 p.m. 

hour (and are able to use spots 
in the access period to sell 
other time in "packages"). 

Ratings have increased by lC0!t 
or often more. This is impor¬ 
tant to the survival and 
viability of some of these 
stations, and enables independ¬ 
ents to engage in more extensive 
local efforts (including news 
and public affairs) and to buy 
desirable first-run syndicated 
material for other times. 


(a) The networks had more 
net income in 1972, under the rule, 
than ever before, and should not 
be heard to complain against the 
rule. AbC and the cause of "inter¬ 
network competition" have particu¬ 
larly benefitted, with ABC having 
achieved approximate parity with 
the other two networks and in 1972 
showing its first profit on network 
operations in 10 years. The re¬ 
duction in network prime time,and 
the cost of programing it f came at a 
good moment, since in 1971 cigar¬ 
ette advertising was banned fer 
the first time, and generally 
"soft" economic conditions prevailed. 
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AGAINST FOR 

11. Effect of Repeal . 

, (a)Repeal of the rule would have 

• a disastrous effect, bot!' on indi“ 
vldual Independent producers who 
have made personal financial commit¬ 
ments to its success and continuation, 
and on the public interest. Repeal 
would cause some producers to cutback 
their operations by 50%, others to 
withdraw entirely, and would break 
the back of independent production 
for years to come, depriving the 
public,perhaps permanently, of the 
one real opportunity to receive 
fresh, imaginative programming. It 
would be worse than no rule at all, 
tending to establish a Commission 
view that the network way is the 
only way. It is inconceivable that 
t repeal at such an early date should 

be considered seriously, when the 
rule was adopted after years of 
study and is clearly in furtherance 
of the antitrust tradition, and 
without the "safe period" on which 
independent producers and syndicators 
were entitled to rely. 


12. T he "Barter" Distribution System . 

(a) The "Barter" system widely 
used with syndicated access period 
programing,— under which a national 
advertiser acquires a series or secures 
its production, and offers it to 
stations in rn *n for part of the 
commercial positions in the program 
(no other payment) — presents some 
problems and should not be encouraged. 

First, stations are often required to 
take the program in advance of pro¬ 
duction, without knowing much about it. 

Second, cancellation is difficult, 
because of problems of "making good", 
to the sponsor, the commercials in the 
remaining programs. Third, there are 
anti-competitive aspects — these 
sponsors are often large national spot 
advertisers, and "tie" the purchase of 
spots on a station to station accept¬ 
ance of the program. 
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AGAINST FOR 


13- Whether the Networks "control" Producers or their Progra ms . 


(a) No (producers Bud Yorkin and 
Lee Rich). The networks do not con¬ 
trol what the independent producer, 
doing business with them, produces 
or how he produces it. Rather, the 
networks axe simply one conduit by 
which the producer can gain expo¬ 
sure for his product on the nation's 
TV screens, first-run syndication 
being the other; and producers who 
choose the network route because of 
its advantages (cheaper and easier 
access) should not be barred from 
competition. 


(a) Definitely yes, both as to 
basic program ideas which they will 
and will not accept, and in the 
production of a program, for example, 
ordering a scene of an episode to be 
shot and re-shot until they are 
satisfied (which adds to the costs; 
whether it adds to "production values" 
is a matter of individual judgment). 


14. Whether Network or Syndicated Programing is more likely 
to be "new" or "innovative". 


(a) Definitely network program¬ 
ing (producer Lee Rich) because only 
the networks have the fortitude, or 
resources, to start and continue a 
new type of program which is not 
immediately successful in gaining 
audience, advertisers and clear¬ 
ances, although later it may be 
a tremendous success ( All in the 
Family , somewhat controversial 
at first, and The Waltons , a 
"gentle" show without violence, 
are cited as examples). 


(a) Independent producers, who 
^ are freed from the need to tailor 
their ideas to obtain acceptance 
from one of three networks, and 
from control over the production 
process. Moreover, "independent" 
producers do not have the tremen¬ 
dous competitive stake? and in¬ 
vestment? which the networks do, 
and therefore are more free to 
experiment even though they may 
not always be successful. 


15. Whether the Rule can result in Programing of Network - 
Comparable Quality and Diversity (See Appendix D for more detailed 
facts and arguments). 


(a) No, because of the inherent 
advantages of the network system; 
what the Commission has tried to do 
is to achieve the impossible, having 
programing like that of the networks 
without using the network system. 
Dramatic program production is a very 
risky and high-cost bu:lness, with 
costs in the order of $100,000 per 
half-hour episode and $200,000 


Definitely yes, because: 

(a) Costs of production are 
less for first-run syndication than 
for network programing. Talent will 
work for less (e.g., the Hee Haw 
performers when that show went 
independent), producers are free to 
"shop around" for facilities at 
erteapex prices rather than use 
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AGAINST fOR 

15.Whether the Rule can Result in Programing of Network-Comparable Quality(cont'.d) 


per hour episode, and several 
hundred thousand for a pilot, 
with only a small proportion of 
pilots becoming successful series. 
Th^is is difficult with the net¬ 
work distribution process, and 
impossible without it (it was 
possible years ago, with much 
lower costs and bi^'ore the net¬ 
works had complete national 
inter-connected coverage, but 
those days are long gone). 

Essentially, there are three 
problems: (1) the "fractionated 
market", with many more syndi¬ 
cated programs than there are 
available slots on top-50-market 
affiliates; (2) the uncertainty; 
even if a program may ultimately 
be sold in nearly all the large 
markets, this will not be known 
in advance so the producer will 
know hov much he can spend; 

(3) the inherently higher costs 
of syndicated distribution anyhow, 
with a "syndica.'-ion fee" in the 
order of 20-35%, or the need ror 
multiple sales efforts, and the 
cost of making and shipping multi¬ 
ple prints (said to be as much as 
$5,000 per progr-’m). 

(b) It is also claimed that the 
syndication market cannot possibly 
produce revenues approaching $100,000 
per episode; one estimate is that the 
syndication process could produce a 


those of the networks at high prices 
(as producers for the networks are 
pressured to do), and the production 
need not be saddled with the high 
"overhead" characteristic of network 
and major-studio productions.^ 

(b) Costs of distribution are 
considerably less than claimed by the 
opponents; for example, while Metro¬ 
media v?ould charge a fee of 35% or so 
for syndicating someone else's pro¬ 
duction, it figures distribution 
costs on its own material ( Primus 
and Dusty's Trail ) at only about 10%, 
including the cost of some five 
salesmen. 

(c) Syndicated programs draw more 
revenue than that claimed by the op¬ 
ponents; for example, Metromedia's 
Primus took in $63,000 per episode 
domestically and about $20,000 in 
overseas sales, even though it was 

a failure rating-wise (this resulted 
in a slight profit over production 
cost of $75,000), and the mid-1973 
figures for its new Dusty's Trail 
program are about the rame Let's 
Make a Deal will have grossed 
$80,000 per episode. 

(d) It is expected that stations 
will be willing to pay more than 

they do now for access-period material 
(estimated at often a sum equal to 
three 30-second spots)j^/, when the 


L6/ The total of the 30-second"national spot rates in typical access-period 
programs for one station in each of the top 50 markets is just about $25,000. 
Assuming that eight 30-second spots are sold in each half-hour at the straight 
national rate without discounts, that each episode is used twice during r yea^^ 
and that the program is sold in A0 of the 50 markets, representative as to si^y, 
the total per program revenue which a half-hour series would generate for the 
A0 stations would be $320,000 gross, or $272,000 after 15% agency commission. 
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AGAINST 


15 .. Whether the Rule can Result in Programing of Network-Corparable Quality (ccnt'd) 


gross of no core than $5E,00C, 
cr a ret after commissions, etc. 
of $45,000, for two runs of a 
program. (However, see the pro¬ 
ponents' data as tc sacs actually 
gained). 

(c) Aside from the facts as to 
what sight be possible, there is also 
the matter of what is likely to happen. 
Since a first-run syndicated program 
such es a 'network-quality" dramatic 
program is going to be expensive to 
produce, it will have to be priced 
rather high, and stations are not 
likely tc want to pay that kind of 
money when they have obviously 
cheaper alternatives: (1) game shows, 
which co!t $10,0C0 or less tc pro¬ 
duce, anc nary cf which have a proven 
track^rei.orc" of audience appeal; or 
(2) foreign material, including dra¬ 
matic shows, which can be sold cheaply 
an this country when it is "cff-foreigr. 
network" ar.d most or all cf the pro¬ 
duction costs have already been 
reccverec. 


rule is given assurance for the future 
ar.d the idea of quality accts -period 
materiel becomes established. 

(e) Independent producers dot 
syndication do not expect to make a 
profit, or even break even the first 
year, on a program series, any more 
than producers for networks co on 
the network run. Rather, the hope 
is for the program t. be successful, 
so that it continues in production 
and exhibition for four years, and 
the entire package of 104 or sc 
episodes can then be sold on a 
"strip" basis. This is the tig 
'killing" for the producer, vr.ich 

he hopes for whether it is a net¬ 
work cr first-run syndicated 
program initially. 

(f) Access period shoving cn 
stations subject tc the rule is net 
the only source of revenue to pro¬ 
ducers; many programs are aisc used 
by additional stations in non-prime 
time,as J. by stations in other markets. 


1 f . Performance ir. Light cf th 

(a; The rule has been a failure 
r. terms of the Conmission's objectives 
r. adopting it. Network control and 
omor.ar.ee has been increased rather 
har lessened, there are virtually no 
ew sources cf pregrams (and fewer 
reducers in the access pericd than 
ere there before) and the resulting 
retracing lacks both diversity and 
iualitv. 


fc Commission's Stated Gr¬ 


eet ives . 


(a) The rule has worked at leas: 
reasonably well ir. terms of the Con- 
mission’s objectives. f~. important 
amount cf valuable time has beer, 
freed from the network "funnel", 
there are many mere producers cf 
first-run syndicated piint-tine 
programing than previously, ar.d mere 
such programs, including material cf 
diversity ar.d quality. Competitive 
conditions fer producers are ruth 
improved with 150 instead c: 1 
customers for their product. 
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AGAINST 


FOR 


17. Benefits and Detriments . 

(a) The rule has harmed most of 
the components of the industry — 
producers who seek to use the net¬ 
work route (the "majors" and many 
other producers); talent, techni¬ 
cians and their unions from the 
loss of activity in production of 
quality network programs; affil¬ 
iated stations with respect to the 
quality and diversity of programing 
they are able to present and, in 
the smaller markets, economically 
as well; and the public through 
loss of good and diverse material 
during these hours. 


(a) The rule has benefitte' 1 , 
or will benefit, most groups in 
the industry — independent producers, 
probably,at least ultimately, talent 
and technicians through a greater 
number of prime time programs, 
affiliates in the majority of mar¬ 
kets (without any significant harm 
to those in smaller markets), 
independent stations, the networks, 
and the public through getting a 
chance to see new and innovative 
material. 


33. NBC's position . Of the three networks, ABC has vigorously 
supported the rule, and CBS has opposed it (although in the final oral- 
argument stage its arguments were largely philosophical and it specific¬ 
ally asked that repeal net be effective until September 1975). NBC, 
originally ar.d through early 1973 or.e of the most vigorous opponents of 
the rule, changed its position at the oral argument, and ir. a sense 
supported it. Its position was in substance that it had doubts about 
whether the rule was originally a good thing, but it was adopted, and 
extensive changes in the industry have resulted. It is questionable 
whether the status quo could really be restored in light of these 
changes; therefore the rule might as well be retained (with some ad¬ 
justments of a fairly mechanical nature) and the controversy thus 
finally ended. 
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B. " OFF-NETWORK" AM) "FEATURE FILM" RESTRICTIONS . 

3A. a* mentioned in par. 21, above, Section 73.658(k)(3), 
as adopt*..) in May and modified in August 1970, provides that the 
time cleared of network programs may not be filled with "off- 
network programs; or feature film which within 2 years prior to 
the date of broadcast have been previously broadcast by a station 
in the market." In practice, these restrictions and their applica¬ 
tion have been among the most troublesome areas of the rule, and 
the Notice beginning this proceeding proposed for consideration 
a number of modifications (see Notice, pars. 37-44 • 17/ 

With respect to the "off-network" provioion generally, the pro¬ 
posals were mostly in the direction of liberalization; as to use 
of "feature film", proposals in both directions, toward a more 
liberal and a tighter rule, were H ut forward. A number of parties, 
on both sides of the basic question, commented on these matters. 
Their arguments a.e discussed at this point, since they are for 
the most part general in nature concerning some of the basic ideas 
Involved, rather than the details of particular modifications. 

35• General arguments in favor of the reafrictions . 

Some of the proponents of the rule -- including NAITP, INTV, 
Metromedia and Westinghouse — 18/ argue vigorously in favor of 
these restrictions and against any relaxation of them by waiver or 
over-all liberalization. Among the arguments advanced are: 


iZ. / As to the "off-network" restriction modification along four 
possible lines was proposed, in addition to continued ad hoc 
consideration but on a more orderly basis. The f our (Notice, 
par. 37) were: (1) exemption for "short series", e.g., 6 or fewer 
episodes; (2) exempting packages consisting very largely of new 
material but with a few off-network episodes (e.g., Christmas¬ 
time "specials"of certain series); (3) providing that stations 
»ay present, either without limitation or un to a certain number 
of hours a year, off-network material which has not been on the 
network for some time (e.g., 5 years for the material itself and 
2 years for the series); (4) the "MCA proposal", under which a 
series could be presented if it consisted of about 257. new mater¬ 
ial (an extension of the waiver granted to Wild Kingdom) . 

18/ ABC also opposes repeal or wholesale relaxation of the rule 
at this time, though it may be possible in the future, when new 
first-run syndicated material has become better established. It 
agrees with the other parties mentioned concerning the specific 
proposed modifications. GEBCO does not oppose relaxation of the 
rule in this respect. 
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(a) Relaxation is unnecessary because t he rule does 
not pr eclu d e the broadc as t cf nnv proi’.r.m . A given off-network 
program tnay be shown outside of prime time or, by preemption, during 
the network portion of prime time; it may be shown at any time 6n 
independent stations (in 36 of the top 50 markets) and, of course, 
without any restriction outside of the top 50 markets. NAITP also 
suggests a way it can be presented by top 50 market affiliates 
during the access period: in the spring and summer, when the sta¬ 
tions may un if and comply with the rule by substituting a first- 
run syndics ... J curies for a network program, which by then will be 
all re-runs anyhow. 


(b) The vital importance of the rule in stimulating 
the in d apf p 'nnt rre duction of no.v ’i a teri- 1, and the narm to that 
objective which results i rent relaxation of the. rule, in two ways: 
first, the impact on the amount of access-period time actually 
available to new material; etui second, the uncertainty or potential 
harm to irdepeniient producers of material similar to that for which 
the rule is relaxed. It is said that development under the rule 
requires sta b ilit y, not the possibility of relaxation which makes 
it a "floating crap game" or a "house of cards" likely to tumble 

sround the ears of producers entering it, 

(c) 1!'■» , 1 ijirn:):- i_import ance of the rule In 

minirol. -ir.a network control which would result from widespread use 
of former network material which had its origin in a system of 
high network dominance. This point it urged by NAITP but not much 
by other parties. 

(d) Waivers of the "off-network restriction" -- 

and general relaxation also, if it involves concepts such as "fact v. 
fiction", "educational value", etc. -- i nvolve subjective Commission 
oua! i f,_jud gments and are th re . fore ina dm issi ble, a: well as essen¬ 

tially irrelevant to the rule ; s objectives, which were concerned 
with a program's origin, not its nature. 1_9/ MeLromedia asserts 
that the Commissii.n 'n desire to permit the free presentation of 
oii-network material "a cur above the average" is understandable; 
but it must resist cite temptation in the interest of achieving the 
rule's objectives. .hU:i averts that this impermissible "quality" 
test is implicit even if not expressed, for example the "cost" of 
all-new production of the Wild Kiv.Vom series, mentioned in the 
decision granting waiter, reflects essentially a Commission view 

19/ NAITP: "And quality of access shows Is not a proper criterion 
for anything at all since the subject is one to be avoided. ... 
"Moreover, 177 R he.. n»v:h<i. all to do with what the affected 
program, are but or. J with how (U, y were produced. Thus, since 
their nature h*a r.tithiug to do v i tii their original exclusion, there 
is no way the ...rid that ihejr nature lan he reason lor lifting 
•that exclusion." 
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that the program is too good to be lost. This is wrong, in view of 
the amount and variety of new material available. If a nrogram in 
really so good, and the Commission believes this kind of evaluation 
is appropriate, NAITP asserts that the Commission should “bite the 
bullet" and muke the networks run the material again, 

(e) The various proposed "off- n< t.yj 1 nodifi ca cion s 

XL P , ?tnote _L 7 _^ _*boy c -) are all ;>d . in that they are unnecessary ( (’) 

above) and would have an impact on prime-time availability. As to 
the possible "short series" exemption, it is said that chere is no 
public-interest basis for distinguishing between these and longer 
series, that the Commission's judgment here too is probably a 
"qualitative" one, and that waiver for even one of-'these juries, 

and certainly for more than one, would have a substantial impact 
on access time availability to new material. The proposal Involving 
broadcast at a certain length of time after the program ran on the 
network is said simply to exclude current network shows to permit 
the showing of old network shows. The "MCA proposal" is more vigor¬ 
ously opposed, as being extremely harmful to sources of new matcrir.J , 
and redounding only to the benefit of a few parties, such as the 
"majors", who have off-network packages. It is claimed that this 
would be highly damaging and unfair competition, in that such mater¬ 
ial could be offered at much less than an all-new package with its 
high production costs, has an established "track-record" which helps 
it competitively also, and represents an almost risk-free operation 
since the supplier (having most of the package in hand already) does 
not even have to start new production until success is assured. 

(f) Relaxation or repeal of the "off-network" re¬ 
striction woJ d hurt the cause of program diversity (by making old 
material more widely useable) and decrease the total pool of 
programing by discouraging the production o£ new material 

in favor of material wnich is "neither new nor independent". 
Unemployment would chus be increased. NAITP claims that the prime¬ 
time rule without the "off-network" and "feature film" restrictions 
would be worse than no rule at all, for these reasons. It is also 
claimed that there would be no programming aimed particularly at 
specialized audience groups, since this is one of the chief ab¬ 
sences in network programming and thus in off-network material. 

(g) Independent stations will be hurt through not 
having the exclusive right to show olf-network material in access 
time, as well as losing the other benefits of the rule through an 
increased supply of new material. 

(h) There would be less of a process of educatin g 
a udience s and stations to enjoy and use new first-run syndicated 
material. 
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(t) The rule would benefit only a few, at the expense 
of all other groups -- independent producers, i ndependeul stations 
and the public * - for reasons mentioned above. 

(J) Waiver or relaxation would singly breed more 
similar requests. However, it is ur eu that anv r. luxation should 
be codified rather than ad hoc , so th.-i parties involved can plan 
their activities. 

36. General arguments against, the "oft-network" and 
"feature film" restrictions . The continuation of these restrictions, 
at least in anything like their present form, was opposed by a 
number of parties, including those opposed to the basic rule -- 
CBS and NBC, the "majors", the CBS and ABC affiliate groups, etc. 
(sometimes opposing these even more strongly than the basic rule) -- 
and some individual licensees who support the basic rule restricting 
network programming but opposing these additional limitations. These 
included the licensees of Boston and WL1kes-Barre-Scranton affili¬ 
ates and of two stations outside the top 50 markets (both in Iowa). 
Much of the argument is along the same general lines already indi¬ 
cated, including: (1) the "assertedly dismal quantity and diversity 
of the access-period material which has developed, and its lack 
of real "newness", which makes it ridiculous to deprive stations 
and the public of much more attractive off-network material; 

(2) the restriction on licensee freedom of choice, said to be in 
violation of the Constitution and the Communications Act, particu¬ 
larly since there is here no relation to reduction of "network 
control"; (3) the assertedly subjective and impermissible "quality 
judgments" which the Commission has had to make in applying the 
rule. The latter line of argument is basically the same as that 
of*proponents of the rule; but these parties, such as CBS Affil¬ 
iates, reach the opposite result: since the waiver process is 
impermissible, and since a "no-waiver"policy which would bar 
fine off-net work material would be even worse, the only solution 
is to get rid of this restriction (even if not the basic rule). 

37. The essence of the opponents' case is set "^rth in 
the comments of Boston Broadcasters, Inc., as follows: 

The principal objections to the prime time 
access rule have not been its limitation upon 
network offerings, but its attempt to regulate 
the content of the access period by proscribing 
off-network and feature film material from that 
period. These proscriptions were Justified at 
the time of their adoption as useful means of 
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39. As noted above, one of the proposed modifications of the 
rule is the "MCA proposal", under which a package of off-network plus 255. 
new material could be shown without restriction in the access period. 

MCA no longer advances this, stating that it was advanced as an interim 
measure, to get relief for the 1972-73 season, and that,instead, the 

rule should be repealed entirely (or at least the off-network part of it). 20/ 
On the other hand, CBS Affiliates and some other parties claim that this 
relaxation would be a good thing in the absence of complete repeal — 
the minimum the Commission must do to avoid complete absurdity. It is 
also claimed that this would rot necessarily have a severe impact, since 
many older off-network series are out of production by now. 

40. We also note a proposal advanced by the licensee of 
Station WHTN-TV, Charleston-Huntington, West Virginia, to the effect 
that the "off-network" restriction should be of only two years duration, 
similar to the "feature film" limitation now in the rule. It is claimed 
that this is to be preferred because there is little new material of 
good quality. 


Z!l£_ feature film" restriction . The general arguments 

above of course apply as well to the "feature film" restriction in 

Section 63.658(k)(3); but this subject also presents some particular 
aspects. 


42. The August 1970 modification of the rules provides that 
stations may not fill the access period with "feature films" previously 
shown by a station in the market within the last two years. This, 
combined with the general "off-network" restriction in the same para¬ 
graph, appeared to some to create ambiguity as to whether a movie which 
previously ran on a network (either one made for television or one made 
originally for theatre use) is "off-network", permanently barred from 
the access period, or a "feature film'* barred only for two years. In 
a Public Notice of November 1972, we took cognizance of this possible 
ambiguity and stated that, pending this overall revaluation of the 
rule, stations subject to the rule may construe it to bar such "off- 
network" movies only for two years from their previous showing. 

it Aside from the semantic problem of what is a "feature 

film , the discussion of this subject in the Notice (pars. 41-44) and 
comments raises essentially the following issues: 


—/ ^CA suggests that some of the problems raised by the "off-network" 
restriction could be met by tightening the rule, to bar to the same 
extent material which is technically "new" but simply is a continuation 
of network material, and also material which is "off-foreign network". 
However, it states that this is really not practicable; there simply 
would be virtually no suitable programing left. 
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(a) Whether there should be any distinction in the rule 
among three categories of movies or "feature films" 21/ — those made 
for theatre and distributed for TV only in syndication, those made for 
theatre originally but later shown on a network, and those "made for 
television" (which, at least up to now, means "made tor network tele¬ 
vision") . 

(b) To the extent that the rule is to be based on a 
certain period after the previous network or non-network showing in 
the market, should the period of restriction be less than in the 
present rule (e.g., one year), or more (e.g., 5 years), or longer, or 
even permanent, with respect to reuse by the same station (which 
normally would have little difficulty in determining whether a film 
had been shown on it in the past)? 

(c) With respect to any or all of the above categories, 
should there be no restriction at all, or, on the other hand (as urged 
by NAITP) a total ban on using previously shown movies during the access 
period (the original May 1970 provision) or even (as claimed by NAITP 

to be the most consistent with the rule's objectives, but not actually 
advanced as a proposal) a total ban on any use of movies during the 
access period, since they are not new material created for this TV use? 

44. The proponents of tight restrictions in this area are the 
same as those mentioned above, particularly NAITP, INTV, Metromedia and 
Westinghouse, NAITP taking the firmest line. 22/ These parties claim 
generally that an off-network program is just that, whether it is a movie 
or something else, and should be barred from the access-period if the 
rule is to fulfill its objective of providing opportunity for sources of 
first-run material (syndicated or local). NAITP also makes the argument 
noted above concerning the importance of barring from access time material 
which has reflected network control; while it concedes that this is less 
applicable to "made for theatre" features, it assorts that they should 

21 J In the joint reply comments of MGK and United Artists, it is pointed 
out that the term "feature film" has been judicially defined so as to 
limit it to "made for theatre" material. U.S. v. Columbia Pictures Cor n.. 
189 F. Supp. 153,157 (S.D.N.Y. 1960). 

22/ ABC's position is that the present rule, with the liberal inter¬ 
pretation adopted in the November Public Notice, is satisfactory; 
anything is a compromise, and this is probably as good as any other. 

It is urged that there is no basis for distinguishing among the three 
types of features, that this material is popular and of high public 
interest, and that there should be no further restrictions. 
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be treated the same because of the inhibiting effect on the devel¬ 
opment of new material. NAITP, alone among these parties, asserts 
that even as to "made for theatre" features never shown on networks, 
the rule should impose a permanent ban against reuse in the market 
during the access period, the same as that originally adopted in 
May 1970 (the other parties mentioned apparently are reasonably 
well satisfied with the present two-year limitation as long as all 
movies shown on networks are permanently barred). 23/ 

45. In support of its- position that the ban on re-use of 
any movies should be a permanent one, NAITP asserts that the two- 
year restriction is illogical and inconsistent with the purpose of 
the rule; that it encourages stations to re-run older movies rather 
than newer ones, and to preempt network movies for their own be¬ 
cause they can re-use the latter but not the former; and that if 
stations really have a question about whether a movie has been 
shown in the market in the distant past -- the chief reason for 
modifying the permanent bar to a two-year restriction -- they can 
simply play new movies instead. In short, all movies previously 
shown on TV in the market, regardless of origin and of whether they 
were shown locally or on a network, should be forever barred from 
"cleared" prime time, at least unless the Commission can be sure 
that the use of such material will be highly limited in quantity. 

In rebuttal, NAITP urges some other points: (1) the welfare of the 
"majors"is not a legitimate concern of the Commission (even less 

than that of our own broadcast licensees;(2) no heed should be paid 
to stations vrtio talk about "cheap" game shows and then want to use 
movies which -- not generally, but because they already have them — 
are Just as "cheap" to them; (3) any relaxation here, as with the 
"off-network" restriction generally, v/ill hurt employment in the 
production industry by encouraging che use of already-produced 
material. Metromedia in its comments urges that any relaxation 
as to "off-network" material would create an extremely serious 
loophole, because lots of programs could be labelled "movies". 

INTV stresses the extent to which the "majors" and other film 
distributors still have a TV market -- independents, other times 
of the day, etc. 


Qj NAITP in fact suggests that the objectives of the rule would be 
best served by a total ban on access-period use of movies, at least 
until some "made for syndication" are produced, since the/ do not 
represent new material created for the access period. However, it 
does not actually advance this suggestion. 
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46. The "feature film" restriction, at least in the form 
adopted in 1970, vaB vigorously opposed by several parties, including 
especially the "majors" -- particularly Warner Brothers, Screen Gems, 
MCA, and, in Joint reply comments, MCM and United Artists -- and the 
licensees of two top-50 market affiliates which use movies in the 
access period, WTIC-TV, Hartford, Conn., and WVEC-TV, Hampton-Norfolk, 
Va. (Peninsula). The "majors" urge that the rule is an illegal re¬ 
straint on freedom of speech and licensee freedom of choice, and also 
an improper and invalid dictlnction against this form of program — 
which may represent material of extremely high appeal and quality -- 
in favor of technically "new" material which may be neither truly new 
nor of value (game shows, etc.), and which under the rule may be run 
an infinite number of times. It is also claimed that any distinc¬ 
tions between "made for theatre" and "made for TV" films, and those 
broadcast on a network initially vis-a-vis those distributed for TV 
only by syndication, are arbitrary and invalid; since the films shown 
on networks tend to be better, it is obviously contrary to the public 
interest to discriminate against them in favor of films otherwise 
reaching television. 24/ It is claimed by MGM and United Artists — 
who are concerned particularly with "made for theatre" product — 
that a restriction on "feature films" simply increases network dom¬ 
inance. The argument is that the good films will go to the networks, 
whereas in syndication a station can use the material only once 
every two years. 

47. The majors also urge two other main lines of argument; 
(1) the 2-year restriction (or, indeed, any restriction) is contrary 
to other Commission policies; and (2) their serious economic problems, 
resulting in part from regulation. In connection with the first, it 
is said that in Docket 18179 the Commission has expressed the view 
that there are too much "exclusivity" and too long "rest periods" 
involved in the showing of feature films, and in the Pay TV area we 
have adopted rules to present the "siphoning" of feature films away 
from free television; out here we are restricting any repetition of 

a film for at least two years, thus making a two-year "rest" period 
mandatory and preventing the full use of the product on free tele¬ 
vision which we adopted the"anti-siphoning" rules to protect. The 
matter of appropriate "re6t" periods between exposures, it is said, 
should be left to the licensee. Second, it is claimed that the 
majors badly need relief from a number of adverse economic develop¬ 
ments: the general and severe decline in theatre attendance during 
the last 25 years; declining sales of films to the networks and to 
TV stations via syndication (the latter declined from $94 million 
in 1970 to $49 million in 1971); and the "whipsawing" effect of 


24/ In this respect as in some others, the proponents and opponents 
oF a tight rule make a common objection, but reach opposite conclu¬ 
sions from it. NAITP claims that any discrimination between films on 
tfye basis of source or method of distribution is improper; therefore 
the ban on all should be permanent. The "majors", on the other hand, 
claim that there should be no restriction on arQlpf them. 
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restrictions on cable and pay TV usage on the one hand, and free- 
television usage under the prime time access rule on the other. 

It is said that the rule operates to severely curtail the "after- 
market", thus complicating these problems; and that a healthy 
motion-picture industry is as important as a healthy first-run 
syndication industry which the rule was expressly designed to 
further. In sum, the majors claim, the rule is not good, and 
should be repealed; certainly it should not be extended beyond 
the August 1970 provisions as applied in the November Public Notice. 
It is also claimed that the rule is basically unnecessary; movies 
occupied only A.5% of access-period time in 1972-73, and only 7.1% 
in 1971-72. 


48, The two licensees mentioned raise some of the same 
and other points. Peninsula (WVEC-TV) raises the scheduling 
problem: to the extent that films are barred entirely from access 
time, it is often difficult to show them at all, 25/ and the sta¬ 
tion cannot recover the cost unless it can get twcTshowings in 
access time (out of 5 showings in 5 years which is the customary 
basis on which film is licensed to stations). It is also claimed 
that it is simply ridiculous to bar from access time, and keep 
the public from seeing, a package which Peninsula is considering 
buying from MGM, of made-for-theatre material -- thus with no 
"network control" -- which ran on the network 5 or 6 years ago 
and thus would be largely, new to the audience. It is claimed that 
it should be up to the licensee to decide what "rest" period is 
appropriate, and whether a package of this sort is desirable for 
early-evening use,and also that the rule hurts the station econom¬ 
ically in that it cannot make full use of its inventory of 1,500 
titles (an investment of $275,000). WTIC-TV, Hartford, the other 
station commenting on this point, urge6 that a permanent bar on 
network-6hown movies is extremely restrictive in effect; there 
were some 549 titles available for purchase in the Hartford- 
New Haven rarket at the beginning of 1973, and of these, 397 or 
72% were off-network. Even higher was the percentage of the 
movies the licensee regards as "suitable" for early-evening 
shoving judging by the title; of 183 such films, 151 or 83% 
were off-network. 26/ 


—' CBS Affiliates points out that a restriction on access-time 

usage means that a given movie -- e.g., one suitable for young 
viewers -- cannot start at 7:30, but must start after 8 p.m. 

26/ We also note a suggestion by the licensee of Station WHTN-TV, 
Huntington, W.Va., that the present two-year restriction be modified 
so as to apply only as to previous showings in prime time. It is 
claimed that movies shown at other times reach largely different 
audiences so that they should be disregarded for this purpose. 
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III. Comment on Various other Rule-Making Proposals in the Notice . 

49. There are discussed in this section the comments 
concerning various specific changes in the rule advanced in the 
Notice of Inquiry and Proposed Rule Making herein (other than 
"off-network" and "feature film" changes discussed above), and 
also two other proposals advanced in comments. In some cases, 
involving fairly simple and non-controversial matters, our conclu¬ 
sions are set forth. 

A. Changes related to time In different locations 
("daylight saving" and time-zone differences ). 

50. Daylight Saving Time - We are adopting herein, as set 
forth in Appendix A, the rather simple proposal set forth in the 
Notice herein (Notice, par. 32(a)) providing that where one of the 
"top 50 market" cities in the Eastern and Central time zones does 
not observe daylight saving time (e.g., Indianapolis), "prime time" 
in that market is an hour earlier, during the "daylight saving" 
portion of the year, than it would he otherwise. This proposal 
drew some support and no opposition in the comments. Two points 
6hould be noted: (1) we are adding a provision, in light of certain 
developments late this summer regarding Indianapolis, that where 

a station wishes to follow a general practice of delaying network 
programing an hour during this period, upon notification to the 
Commission, it may use the regular prime time hours for its time 
zone (e.g., 7-11 p.m. E.T. in Indianapolis); (2) We are not 
extending this rule to Phoenix, Arizona, the other large city not 
observing daylight time in 1973* as to which no comments were 
submitted, and where Mountain time is already two hours behind 
New York time even without this adjustment. If there are problems 
there,they can b° handled by waiver. The general adoption of year- 
round daylight saving time recently may have rendered this a less 
significant matter, but it appears that at least one market (Indian¬ 
apolis) will still be involved, and accordingly the change is 
adopted. 


51. Time-zone differences . The Notice herein (par. 32(b), 
33 and 34) invited comments on a possible change in the rule urged 
by NBC previously in our 1972 proceeding concerning prime hours in 
the Mountain time zon' (Docket 19475), and also involved in a number 
of waiver requests by NBC and certain individual stations (e.g., 
Academy Awards and Miss America programs , 33 FCC 2d 987 (1972). 

NBC's proposal relates essentially to evenings when the network's 
programing includes special material, such as sports or special 
events such as the Academy Awards or Miss America pageant. 
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which i6 broadcast simultaneously throughout the 48 states (unlike 
most regular network programing, which is delayed in the West). It is 
designed to permit viewers in the Mountain and Pacific time zones 
to watch the same network programs as Eastern and Central time zone 
viewers on these evenings, for example by presenting after the 
special event, in the West, other network programs which have been 
shown before it in the East (e.g., the Academy Awards telecast 
begins at 10 p.m. E.T., and runs until shortly after midnight, and 
it has been preceded by two hours of regular NBC programs; the event 
starts at 7 p.m. P.T., and runs till shortly after 9 p.m. P.T., and 
NBC wants to present, in that area during the remainder of prime time, 
the same two hours of regular NBC material). 27/ NBC's proposal is 
that on evenings where there are such simultaneous telecasts, a 
schedule of network programing which complies with the rule in the 
East should also be regarded as complying in the West (if it includes 
only the network's evening programing for that day). 

52. There was relatively little discussion of this in the 
comments, the only real opposition being that of INTV, opposing any 
waiver of this sort except where the network devotes its entire 
prime-time broadcasting in an evening to the same programing. Some 
of the proponents of the rule (ABC and Metromedia) expressed sup¬ 
port for such relaxation in the Mountain time zone, whose two or 
three markets in the top 50 are not crucial to the rule's objec¬ 
tives. NBC advanced two general arguments in support of its 
proposal: (1) particularly in the Mountain zone, any restriction 
affects stations outside of the top 50 markets and not within the 
rule, since the stations in Denver, Salt Lake City, etc., feed 
programs to smaller-market stations; (2) in these Western zones, 
there is actually less network broadcasting than there is else¬ 
where on there days. It was claimed that in the absence of 
liberalization or waiver, these Wes" :rn stations are going to have 
to forego these special events or cut them short, or foreeo the 
other, regular network material. 


2_7/ A variation of this situation -- really a "sports runover" 
problem — is where an event such as the World Series starts at 
8 p.m. E.T., or 5 p.m. P.T., and runs until about 11 p.m. E.T. or 
8 p.m. P.T. NBC has requested, and we have granted, waiver so that 
West Coast stations may "assume" the event runs only one hour into 
their prime time, and they may run two additional hours of "off- 
network" material. See 37 FCC 2d 110 (September 1972). 
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B. “21 Hours a Week " 

53. Since the rule went into effect in October 1971, one 
of the complaints against it, and the source of a number of waiver 
requests, has been the alleged lack of "flexibility" entailed in 
the "three hours per night" limitation. It has been claimed that 
stations should be free to rearrange their schedules so as to 
present more than three hours of network or off-network material 
6ome nights, compensated by a cutback on other nights of the same 
week, 60 as to be governed in effect by a "21 hours a week" instead 
of a "3 hours a night" standard. After some actions early in 1971, 
the Commission has usually refused to permit such rearrangement on 
a regular basis, although it has been permitted in "one time" 
situations, such as "making up" network programs preempted on a 
particular evening for local sports. The Notice herein (pars. 29- 
31) invited comments on modification, either to a flat "21 hours 

a week" or various possible changes not going that far (deviations 
one or two nights a month, or regularly where necessary to clear 
for news plus an hour-long program, or 21 hours a week but con¬ 
tinuing to present a half-hour of "eligible" material each night). 

54. The flat "21 hours a week" concept drew little support 
and considerable opposition, from the staunch proponents of the rule, 
licensees, networks and others. It was feared that networks or 
individual stations (or both) would rearrange their schedules from 
time to time in such a way as to preclude the presentation of first- 
run material on a regular basis so as to build a regular audience. 
Thus, the networks could put all of their 21 hours on six nights, 
leaving a "junk night" for the presentation of the station's 
required non-network material, or at least juggle their Special" 
programs to achieve somewhat the same result. The networks, simi¬ 
larly, feared station rearrangement of network programs which would 
destroy "audience flow" and notwork ability to guarantee advertisers 
a particular time slot. CBS claimed that the only significant 
result would be an increase in use of local movies on certain nights; 
Metromedia said there would be enough "flexibility" to subvert the 
rule. The disadvantage of juxtaposing "access-period" programs on 
one station and network programs on others (to the detriment of the 
former) was also asserted, along with the uncertainty for independent 
producers as to what time period, and therefor what audience, they 
should produce for. In 6hort, highly desirable certainty and 
stability would be impaired. 
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55. However, there was some support, particularly in 
reply comments, for partially moving in this direction, for example, 
permitting stations to present up to 3-1/2 hours of network or off- 
network material on two nights a week and to reduce to 2-1/2 hours 
on two other nights. NAITP suggested that this be permitted only 
for networks (not ( stations), only if they notify the stations long 
in advance, and only if all "cleared" time after 7:30 E.T. is 
contiguous. With this relaxation, it was said, there would be 

no excuse for waivers. Metromedia, while stating it saw no real 
need for change, suggested that the "long" network evenings be on 
weekdays, and that stations have an option of going to such an 
arrangement or following the present rule. ABC's replv comments 
were to the same general effect. It was claimed that this would 
give more flexibility to networks, stations and non-network sources, 
for example, permitting the "clearing" of an hour-long period after 
the news on some nights (said to be one of the limitations of present 
practice under the rule), and non-network program access to the 
larger after-8 audiences, and giving the networks a chance to start 
programs such as children's "specials" at a desirably early hour 
on other nights (this kas been a source of substantial complaint 
under the rule). 

Sports "runovers" and other sports waivers . 

56. Paragraphs 35-56 of the Notice herein requested comments 
on the appropriate policy for the future with respect to waiver of 
exemption for "sports runovers" situations, which have given rise to 
nunerous waiver requests, chiefly by the networks, which have generally 
been granted. These are situations — chiefly late-afternoon network 
broadcasts on weekends or holidays — when the event begins at an 

hour such as A p.m. E.T., and normally would be expected to conclude 
before the beginning of prime time at 7, but, if weather delays, 
overtime, etc., occur, may not conclude by the anticipated time. 28/ 
"Footnote 35" of the Report and Order adopting the rule (23 FCC 2d~ 

382, 395) stated that waiver requests would be considered in such 
circumstances. Waiver is of course not necessary for complete 
coverage of the event itself, but to enable the network to carry 
it plus the regular three hours of prime time evening material later. 

The Notice^advanced the following possibilities: (1) a required 
roll-back of evening schedules following such a runover, so as to 
leave a full hour for non-network material during prime time (e.g., 
if the sports event runs until 7:10 p.m. E.T., network evening programing 
could not start until 8:10 p.m.); (2) simply assuming that events' of 
various types will last a certain length of time, and ignoring r.ny 

28/ Such runovers" may also occur in connection with evening sports 
events, but in such cases the runover typically occurs outside of 
prime time, in the Eastern and Central zones, and therefore they fall 
into the category of time-zone difference situations already discussed. 
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runovers if the events as scheduled would normally be completed within 
that time (e.g., 3 hours for baseball and football, 2 hours 15 minutes 
for basketball); (3) requiring the networks, if there is such a 
"runover" by more than 5 minutes or 10 minutes, to "give back" a 
half-hour of time within the next few days; (4) granting a blanket 
exemption to certain events of great appeal such as tht World Series, 
the Super Bowl, New Year's Day and other college bowl games, Olympic 
coverage, and possibly some, but few, others. 

57. Most of the commenting parties favored either the 
status quo or the second proposal above, ignoring runovers if the 
scheduling has been reasonable. ABC, NBC et al stated that the 
present arrangement has worked reasonably well, with few runovers 
in fact (only 6 for ABu and 14 for NBC in more than a year's 
operation through the end of 1972) and those small, usually five 
minutes or less (ABC's six totalled some 31-1/2 minutes; of NBC's 14, 

8 were 5 minutes or less, and some others ran over half an hour). 

It was also urged that these highly attractive events should be 
permitted to run to completion (since in other connections we have 
recognized their importance), and that very occasional runovers do 
not affect the demand for non-network programing since stations 
cannot count on it. 29/ The "roll-back" and "give-back" proposals 
above were labelled "administrative overkill", and described by NBC 
as highly impractical (e.g., where more than one game is presented 
on the network on a given day) 30/ or unfair (the"give-back" would 
put the networks and stations to a difficult decision as to whether 
to carry the event to completion and give back a half-hour later, 
or not). In sum, flexibility would be jeopardized without any 
benefit. Some proponents, such as INTV and Metromedia in reply 
comments, took basically the same position favoring the second 
proposal above, based on reasonable scheduling. 


19/ In paragraph 36 and elsewhere in the Notice, we asked for 
on °™ atl ° n * S to . t J ie effect of such runovers, particularly when short, 
No « Tf* °f r nd thC deniand for ”on-network program material, 

of I' i J fon “ t ion was supplied; as indicated in the text, some 

did tand others said there is little real effect, and NAITP 
did not deal with this question. 

oUlv ?„ SS " tS t J at ," rollbacks " oc<;ur a ‘ in network operations, 

y unusual circumstances and with the consent of the affil¬ 
iates to the special arrangements involved. 
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58. NAITP had a different proposal: since, assertedly, 
the networks are responsible for these situations both by their 
basic decision to "clear" early prime time and by the scheduling of 
these sports events, they should have the burden of adjusting them 
— either by scheduling in a different manner so as to completely 
avoid the possibility, or by giving up the commercial positions 

in the "runover" period to the local stations to run the local 
commercials they would have carried in the absence of the runover. 

This would assertedly avoid the troublesome problem of "making 
good" to the advertiser the commercial time lost (said to be a 
problem between stations and program producers). It was also 
pointed out that the loss of a local commercial position costs the 
station considerably more than does the loss of a network commercial. 

59. The matter of "post game" shows drew some comment, 

NAITP taking the position that these should never be permitted by 
way of waiver, since they could be run early in network time rather 
than immediately following the event. ABC agreed with a general 
policy not to accommodate these, as did NBC but only on condition 
that there be a general waiver for a number of "important" sports 
events. As to the latter, some parties, including proponent Metro¬ 
media, favored a blanket exemption for the World Series, the Super 
Bowl and the Olympics; NBC would go much further and include baseball 
and football division or conference playoffs, as well as NCAA, NIT 
and professional basketball playoffs, and Stanley Cup hockey. 

NAITP argued against any exemption by specific event, asserting 
that this would discriminate against growing sports such as soccer 
and tennis, and provide a growing loophole as "playoff" arrange¬ 
ments increase. 31 / 

D. Exemption for, network news if preceded by a full hour of 
local news. 


60. Paragraphs 45(a) and 46 of the Notice invited comments 
on whether we should continue, for the future, a policy adopted by 
general waiver (envisaged by "footnote 36" of the Report and Order 
adopting the rule, 23 FCC 2d 382, 395) exempting, from the three- 
hour limitation on network material during prime time, regular 
network newscasts if carried at the beginning of prime time (7 p.m. 

E.T., 6 p.m. C.T. and M.T.) preceded by an hour of local news or 

31/ The 1972 denial of ABC's waiver request for 3-1/2 hours of 
Summer Olympic coverage — probably the most controversial action 
taken by the Commission under the rule —— is regarded by most com¬ 
menting parties (on both sides) as wrong, and it would be changed 
under either of two approaches urged -- an exemption for specific 
sports events as mentioned in the text, or, under NAITP AND INTV 
proposals, by blanket exemption to permit additional material where 
the network devotes all of its prime time to one kind of "special" programing. 
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public affairs material. The basic reason for this concept was 
that stations would comply with the rule if they carried a half- 
hour at 7 p.m., as numerous stations did and some still do; but 
there seemed no reason to arbitrarily force stations to this 
"bracketing" type of scheduling if they did not wish voluntarily 
to adopt it. It was also pointed out in a later decision granting 
such waiver that it may tend to promote an hour of local news or 
public affairs coverage, including "in-depth" treatment of important 
local matters which should be encouraged. About 25 top 50-market 
affiliates operated under this waiver in 1971-72, and about 23 do 
so this year, roughly half the number which carry a half-hour of 
local news at the beginning of prime time. 

61. Some parties, such as proponent Metromedia and opponent 
CBS Affiliates, supported this as a desirable concept, promoting 
local news efforts. Others on both sides were opposed, on the 
ground that it represents an impermissible "quality" judgment that 
an additional local half-hour is better than something else would 
be, or inordinate "government fine-tuning". INTV opposed the 
concept both because of the impact on the availability of time to new 
non-network material and because stations should not have to be 
"bribed" in this fashion to fulfill their public-interest obliga¬ 
tions if this requires a full local news hour. CBS and ABC, for 
the latter reason, urged that the same privilege should be accorded 
stations which present previously a local half-hour (which prac¬ 
tically all do).. It was also urged that stations should be permitted 
to make their own scheduling judgments, including getting, for 
network news, the greater audience after 7 p.m. if they choose to 
do so. NAITP,.while basically against this exemption concept, 
suggested that it could serve a useful purpose if it were modified 
to require an hour of local news or local or syndicated public 
affairs material, which would encourage non-network production of 
such material (hitherto largely a network preserve) and tend to 
achieve presentation of such "serious" material opposite similar 
material rather than its having to compete with more popular 
entertainment programs. 

E. News and Public Affairs Generally . 

62. In paragraphs 45(a) and 47 of the Notice herein, we 
raised the question as to what the future policy should be with respect 
to network news and public affairs programs generally — whether we 
should continue, or terminate, the waiver granted up to now for "one¬ 
time" programs of this nature (those not part of a regular series), or 
whether we should go further — as some parties, including some members 
of the Commission, have urged in the past — and grant a complete 


102 









- 53 - 


exemption for such material. 32 / As we have pointed out on a number 
of occasions, there are important considerations involved here which 
to some degree may conflict: on the one hand, the importance of pro¬ 
viding such material for the information of the public on significant 
issues, and, on the other, the importance of the presentation of such 
material from "diverse and antagonistic sources," so chat all signifi¬ 
cant viewpoints may have a chance to be heard. 

63. Comments on the subject were sharply divided. Four 
staunch proponents of the rule (NAITP, INTV, Westinghouse and Metro¬ 
media) urged that the networks do not need access time to do this 
material and should not have to be "bribed" in this fashion, but rather 
made to do it "on their own time"*, that this exemption simply helps to 
preserve the virtual network monopoly in this area where diversity is 
highly important, and discourage new sources which, inter alia , could 
contribute by treating general matters from a regional or local stand¬ 
point*, and that such material is now available from non-network sources 
to some extent, and will be to a greater extent if the sources can have 
assured access to prime time. (Metromedia refers to the Wolper- 
Metromedia-Xerox documentary on China, rejected by the networks and 
then successful in syndication). The three networks and some indi¬ 
vidual licensees vigorously supported a total exemption for news and 
public affairs or, at least, the present blanket waiver. The longest 
discussion was that of CBS. urging that a general exemption is re¬ 
quired (to avoid having to pass on any specific material, which 
would present First Amendment problems) and that this whole restric¬ 
tion flies in the face of a number of cases stressing the importance 
of freedom of expression, with Mount Mansfield not really to the 
contrary because that decision (like the rule) _dealt chiefly with 
entertainment programing. CBS claimed that this material, because 
of its high cost and relatively little return, has been and will 
be left largely to the networks to provide, • ertainly as to "hard 
news" and most documentaries, and any restriction has a chilling 
effect on the wide dissemination of material from diverse sources. 
Having to do this on"the network's own time" would be a real burden 
and not provide the "breathing space" required for such broadcast 
activities. 

32? The rule contains an exception for network programing which is 
Special news programs dealing with fast-breaking news events, on the 
spot coverage of news events ..." No party opposed continuation of 
this exemption as such. However, the Notice pointed out that if 
waiver for "one-time" network programing of this sort is not to be 
continued, it might be necessary to define these concepts more 
exactly, and NAITP stated that any use of film in such programs 
should have to be strictly incidental. INTV urged that the quoted 
definition be tightened so as to make it clear that it refers only 
to "one-time only" news coverage, not regular network newscasts. 
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64. CBS referred to some specific programs or types of 
material. On December 26, 1972, the date of the late President Truman's 
death, CBS presented two programs about him and his career, one at 

7:30 and one at 11:30 p.m. CBS asserted that there should not be any 
question about the propriety of either of these under the rule. The 
question was also raised as to four types of material, how they could 
be presented under a strictly applied rule (particularly if all the 
law under Section 315 is held to be applicable). These were: (1) po¬ 
litical broadcasts which are not really a candidate "uGe," such as 
Governor Connally's address in support of President Nixon last year; 

(2) other "political" material such as the D emocratic National Tele¬ 
thon program; (3) documentaries of high importance in connection 
with current issues but not quite "hard new6," ruch as the CBS 1970 
program "The Senate and the War"; (4) material required to fulfill the 
network's and its affiliates' Fairness Doctrine obligations such as 
the "Loyal Opposition" type of program. 23/ ^ 

65. Political uses . The rule also contains an exemption 
for network programs which are "political broadcasts by legally 
qualified candidates for public office." The Notice proposed nothing 
on this subject; a few parties commented on the matter. NBC, INTV 
and NAITP all urged that the exemption be expanded to political broad¬ 
casts whether or not they are a "use," for example the Connally 
address mentioned above, the Democratic telethon, etc. NAITP had 

one proposal in the nature of a restriction: that before the exemp¬ 
tion applies, it would have to be established that the network had 
not refused the candidate or other proposed user later prime time if 
he requested it. 


F. The "Wolner Proposal" 

66 . The enlity now called the Wolper Organization, Inc., 
headed by David Wolper, has long been a well-known producer of 
"Special" programs, including documentaries (e.g., the Appointment 
witli Destiny and National Geonraphic series). In its comments 
herein, it took no position as to the basic rule, but asked for a 
provision designed to promote the presentation of so-called "educa¬ 
tional value" programing from independent production sources. This 
was defined as "programs of a factual nature produced by independent 


33 / In reply comments NAITP's comment on these specific matters 
was that much of the material would be exempt under its proposed 
definition of "political programs," or otherwise; as to the fair¬ 
ness doctrine point, if CBS presented in itB own prime time a 
program giving rise to such an obligation, why should it not present 
the balancing program on its own time also; and as to the two 
Truman programs, why should not CBS present these in its own prime 
time (especially since it ran one of them entirely after prime time). 
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production companies and involving subject matter of a scientific, 
cultural, historical, anthropological or other educational nature." 
The request is that if the rule is continued, such material be 
exempt from it6 provisions both as to network showing and later "off- 
network" distribution; or, if the rule la repealed, there be a 
requirement that the networks each devote an hour a week to such 
material. 

67. Wolper's argument basically is the network exhibi¬ 
tion is the only way this material -- very costly at least as 
Wolper produces it -- can be produced and distributee at all. 

Wolper emphasizes that it is not talking about a "panel discussion," 
or a program with a lecturer and a blackboard, but much more elabo¬ 
rate material which will have considerable "mass appeal" as well as 
educational value, and chat typically this costs from $250,000 to 
$400,000 for a single one-hour program, in direct costs alone. It 
can recover these direct costs from the first network run, relying 
on network reruns, off-network sales, sales to schools, etc. for 
its profit later, but even recovery of initial direct costs is far 
beyond any potential income from syndicated distribution, either by 
direct sale or barter. Syndication is more expensive anyhow, with 
a 357. distribution fee (Wolper is not itself in the syndication 
business) and $5,000-10,000 per program for additional prints and 
shipping. In any event, individual stations will not buy without 
seeing a program; and these cannot be produced "on speculation." 
Rather, Wolper rau6t rely on the network process, and it states that 
network prime-time clearance -- difficult under any circumstances, 
because the networks are reluctant to preempt their regular pro¬ 
grams and often do not use "outsice" documentaries -- is virtually 
impossible with the curtailment of network prime time resulting 
from the rule. It is claimed that there are numerous large 
corporate sponsors willing and anxious to sponsor such material, 
in promotion of their corporate image rather than for hard product- 
selling; and with pressure from such enterprises and Wolper's 
pa6t ratings successes it is possible to get network prime-time 
placement in the absence of the rule's restriction, but not with it 
in effect. It is also claimed that the "off-network" market -- 
relatively large because this material ha6 a rather long life -- is 
necessary to justify the risks involved. Wolper states that it is 
simply asking for access to prime time for its material and similar 
programs, not nectssarilv as expensive, produced by others, in a 
fashion wnich will clearly further the punlic interest by encourag¬ 
ing the use of such material but not involve any ad hoc waivers or 
"quality" judgments. Wolper claims that the character of access- 
period programing so far 6hows the impossibility of presenting 
Wolper-type material on a syndicated oasis. 

bb. This proposal was supported in reply comments oy two 
similar organizations. It was vigorously opposed by NAITP, as a 
"censor's dream," involving the Commission deeply in judgments 
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about what kind of programs are "worthwhile," e.g. a dubious "fact" 
fiction" distinction, and also presenting very substantial definitional 
problems. NAITP pointed out that, for example, "game shows" could 
well be included, since they are factual rather than fictional and 
often involve informational matters (quizzes, etc.). Wolper also 
submitted reply comments, devoted to a legal argument in support of 
using its proposed program classification, and to an attempted rebut¬ 
tal of Metromedia arguments that documentaries can feasibly be produced 
for distribution via syndication. 


IV Other Matters 

69. We discuss in this section the comments on various 
other subjects; (1) those concerning the matters raised in the 
Inquiry portion of the Notice herein, Section C (pars. 51 to 57); 

(2) various problems and possible approaches suggested by some of 
the opponents of the rule in dealing with the matter of network 
domination, if, as they urge, the approach represented by the prime 
time access rule is abandoned; and (3) appropriate effective dotes for 
rule changes. 

A. Subjects in the Inquiry portion of the Notice . 

70. In the Inquiry portion of the Notice herein, comments 
were invited on four general types of changes in the rule: 

(a) Extension of the scope of the rule either as to 
time (e.g., making the "access period" hours per night instead 
of one hour) or as to the number of markets covered, possibly to 
all having three or more affiliated station.-; or extending the "off- 
network" and "feature film" restrictions to independent stations, 

or at least to independent VHF stations in the top 50 markets. 

(b) Possibly requiring a certain amount of the 
"cleared time" of the access period to be devoted to certain types 
of programs, such as local "live" programs, programs of particular 
significance to minority groups or children, or those relating 
particularly to the important problems of the community as the 
station ha6 ascertained them (usually local but also possibly in¬ 
cluding syndicated programs as well); 

(c) Encouraging the presentation of the same kinds 
of material by exemption from the rule's restrictions on network 
ana "off-network" material. 

(d) Changing the form of the rule so as to specifv 
a particular hour as the "access period", e.g., 9-10 p.m. E.T. or 
b-9 p.m. C.T. (the third hour of prime time). 
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71. Extensions in the markets or time covered . 

Several parties commented in this area, nearly all adversely. The 
opponents of the rule asked why a bad rule should be extended; pro¬ 
ponents asserted that what is needed is affirmance and vigorous 
application, and working out the rule's problems, not extension. 

It was said that the present rule gives a substantial economic base 
for non-network programing. There is no need to expand the rule to 
cover other markets, because it would add nothing significant in 
terms of economic support, and could harm sraa1ler-market stations 
with their thinner economic base. 

72. Extension to independent stations . ABC and some 
other parties expressed mild support for extending the "off-network" 
and "feature film" restrictions to independent stations, particularly 
VHF, since they are potential customers for first-run product and 
that product would be helped, audience-wise, if it did not have to 
compete with popular off-network material; but ABC also suggested 
that many such stations are already complying with the rule by 
presenting an hour of "eligible" material each evening, so that a 
suitable and effective rule would be hard to draft. CBS and CBS 
Affiliates expressed approval of this theoretically, to remove 
discrimination; but likewise doubted that it would have much effect 
and at best would represent more "Government intrusion"; and urged 
that the rule be repealed instead. Metromedia (with 5 Independent 
stations) and INTV naturally expressed vigorous opposition, stres¬ 
sing the basically different position of independent stations (who 
must buy their programing; as against "network-riding" affiliates, 
with long-standing disadvantages to the independents now being 
partly corrected by the rule. Other arguments, such as the need 

for at least some "after-market" for network programing which 
independents now provide, were also stressed. 

73. Requiring or encouraging certain types of programs . 

The proposals to require or encourage (by exemption) certain types 
of material drew general opposition, as involving simply further 
Government intrusion into programing decisions which are supposed 
to be for the licensee, subjective and sometimes unwarranted 
Judgments that certain types of programs are generally preferable 
(e.g., mediocre local vis-a-vis highly worthwhile non-local), and 
serious definitional problems -- e.g.. are Bridget Loves Bernie 
and Sanford and Son to be considered "minority" programs, and how 
could a "children's program" possibly be defined for this purpose? 

It was also urged by ABC that emphasis on either local programing, 
or on network programing of certain types by way of exemption, 
might work to frustrate one of the rule's key objectives: encourag¬ 
ing the production of independent first-run syndicated material. 

It was claimed that the rule is already working to further the 


107 










- 58 


objectives which might be promoted by such regulations, e.g., the 
increase in local prime-time material, and no additional impetus is 
needed. It was asserted that any approach of this sort would simply 
breed requests for the inclusion of other types of programs in he 
"approved" or "preferred" categories, and any exemption for network 
programing of certain types would simply increase the uncertainty 
on the part of independent. producers as to how much and what time 
will be available for their products. It was also contended that the 
renewal process may and should be looked to in order to achieve 
desired results in the area of meeting particular local needs. 


B. Alternative approaches to the problems o f "network 
dominance" . 

7A. Some parties opposing the basic rule -- notably some 
of the "majors" and Screen Actors Guild et al -- asserted that 
"network domination" and how to control it are a major problem, even 
though the present rule is not a suitable, and indeed is a counter¬ 
productive, approach to meeting it. Various matters were mentioned, 
including the semi-permanent affiliation relationship, low inter¬ 
connection costs, and control of non-network programing and its 
development through their owned stations, as all entering into the 
basic situation of network dominance. None of the parties advanced 
really specific propoaals in this area; 6ome approaches touched on 
generally were possibly getting the networks out of entertainment 
program production (a potential threat of great leverage in dealing 
with program suppliers), opening network prime time to program 
sources generally (such as the "50-50" rule originally proposed 
herein) and making sure that stations are aMe to preempt network 
programs without fear of reprisal. At oral argument, the matter of 
possible network pressure on producers to use their facilities was 
mentioned. 


C. Effective date of rule changes . 

75. Paragraph 28 of the Notice herein asked for comment 
on appropriate effective dates of various rule changes which might be 
adopted herein. Of the parties commenting on this point, some, 
chiefly the "majors" Warner Brothers and MCA, urged repeal effective 
almost immediately, or for the 1973-7A broadcast season. It was urged 
that the rule is clearly contrary to the public interest and therefore 
should be repealed os quickly as possible, without taking into account 
the asserted private claims of parties that quick repeal will harm 
them. It was also urged that this is possible; the networks can ac¬ 
celerate programing projects already on the drawing board, and there 
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nrL 1656 ^ 1106 3 ^ ele 8 ra Phic comment from QM Productions, a smaller 

producer opposing the rule, stating that CBS has been able to get 

elivery of a series three months after it ordered it. Warner Brothers 

1974 “when th * rUl<2 Sh ° Uld be re P ealed effective January 

1974, when the networks normally make substantial programing changes 

anyhow, sometimes as much as would be involved in expansion to 3-1/2 

urs a night. Some individual licensee opponents of the rule also 

requested '•prompt" or "immediate" repeal, but without any speciUc 

target date or any discussion of this particular point. 

, .. 76 ‘ 0n the oth er hand, other parties, including NBC as 

ell as proponents ABC, Metromedia and INTV — urged that a longer 
period is necessary, and that at least as to any change such as 
repeai, or even a substantial relaxation to something like a "21 
urs a week standard, the effective date should be only the 
beginning of the 1974-75 season, or roughly October 1, 1974. This 

TltZT^T ^^l t ”° rCaSOnS ' Metromedia and ABC 

claimed that it would be most unfair and highly injurious to in- 

dependent producers who have been relying on the rule - and who 
have had to proceed for the near future in spite of the uncertainty — 
to repeal the rule effective in 1973. ABC asserted that such 

leS M W ; uld b< f seriously injured by a "cavalier" action of this 
sort. Metromedia urged that the Commission should not put in 
jeopardy those who have risked substantial money and effort in 

ABC^n^NRr 10 ! 15 ^" 8 . life 3nd substance to the rule's objectives. 

ABC and NBC also emphasized the need for adequate lead time in 

program pianning, which begins some 18 months ahead ot the season, 

mL/M St ? ye3r before ’ Ic was said that programing plans are 
made the previous summer, pilots are produced during the fall, the 

finai program selection is made in the first two months or so of 
... ca end ar year, and then scheduling and selling begin. It was 
claimed that at least this much time is necessary for orderly 

Lamv 8 !nd n ?h mUC !; W i U lGad t0 network Programing of lower 

Hi/ 1 ? ? ? hUS defeat the P ur Pose of repeal or relaxation. CBS 
did not take any position on this point in its comments, but at 
oral argument stated that while the rule should definitely be 
repeaied, this should not be effective before September 1975 — 

CBS needs that much lead time to develop programing. 
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V - DISCUSSION AND CONCLUSIONS 
A. The Rule adopted and the basic reasons for it . 

77. The rule adopted . As outlined in paragraph 3, above, 
the rule adopted herein provides: 

(a) There will be no restrictions on the 7-7:30 
period (6-6:30 C.T. and M.T.), nor on Sunday 7:30-8 p.m. (6:30- 
7 C.T. and M.T.). 

(b) As to the remainder of what is now prime time, 
the only restrictions relate to the 7:30-8 p.m. period (6:30- 

7 C.T. and M.T.), Monday through Saturday. Of these six half-hours, 
at least five must be devoted to programing (local or 
syndicated) which is neither network, off-network nor feature film. 
The sixth half-hour must be devoted to the same use except to the 
extent that it may be devoted to network or off-network programs 
which are either children's "specials" ( Cinderella , The Grinch . 
Charlie Bro wn programs, etc.) or public affairs or documentary 
programs. The latter are defined as "any program which is non- 
fictional and educational or informational, but not including 
programs where the information is used as part of a contest among 
participants in the program." See paragraph 88, below, concerning 
uses which the Commission will expect licensees to make of an 
appropriate portion of these "cleared" periods. 

(c) The rule also contains provisions -- not 
immediately pertinent to the basic analysis, and therefore dis¬ 
cussed briefly later rather than here — to deal with sports 
runovers (to the small extent necessary now that the rule applies 
only after 7:30), time-zone differences, where 'simultaneous" 
programing is involved, and "Summer Olympic" type situations where 
the network devotes all of its prime time to a special type of 
programing and wishes to extend it to the 7:30 half-hour. 

78. Thus, there are essentially five areas of change 
(in addition to the expectation concerning use of part of the 
"cleared" time for material of particular local significance): 

(1) the removal of all restrictions on the first half-hour; 
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or public a?Ji materi ^ 0t Certain tyP es ” children's"specials" 
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hour of present prime time (7-7:30 E T and P t a l. ™ n\ 

VLlllTa “ ^•i.^VmaaT 

stations represent^singularly^littla^in^tl' ^^ mar f PC i ' fflll “ te ‘ i 

r nr i-t.^ . , „ ® J-IllIl in the way of opportunity 

isli v'^sss===s 

cun lx ® Lrl PPcd games shows now Involved — Trcth*orcon- 
seauen^es, ToJ^n _the_Truth, What's Hv T .w and BeatThTTTTT t 
were shown in this time slot o^Ttop-SO^marl^t affili ated stat er 

dix 0 ^ of e j39 e ffH? h ° U f ” 0t ^ mUCh dS now * As Khowi1 in Appen- 
x.< C, of J 39 affiliated stations in 46 of the top 50 markets 

66 present local or network news (the latter under waiver) it.his 

iTTriT T T r C Ce ShOW blockB of ,,lovles ’ wllich are not "new" 
material. Of the remaining 70 stations, 56 strip one of the six 

game shows mentioned, and at most 14 present what could be called 

material — two stripping the Mery Oriffln talk show and 12 

period " S Variegated " Programing, pretty much a different access- 

S2«-*25 

- r » .«»£-£ 

in rlt i weekc nd, but we have concluded that some increase 

desirable tim^r^M ^ permitted * and Sunday appears a 

desirable txme for this, including the 7 as well as 7:30 half-hours. 


~ & sltl,ation y cems to bear out the WesLinglun.se statement, made in 

tim it\i° P T TT f ? r reconsldur ation of the rule filed in 1970, 
tofi 1 I' 0 absolutely necessary to apply the same restrictions 

to this period as to the 7:30 half-hour. 
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traditionally a popular family entertainment network period. There 
seems little point in maintaining a restriction only for Saturdays. 
Thus, in this respect, it appears that maintenance of the rule's re¬ 
quirements with respect to the first half-hour would be a restraint 
without sufficient justification* 

80. There are also some problems in connection with the 
present restriction on the first half-hour, and more are beginning 
to develop. The "network news" waiver arrangement has worked reason¬ 
ably well so far, but we are faced with increasing demands for its 
relaxation, including the arguments mentioned in par. 61, above, 
requests for waiver in connection with ABC's Reaso n cr Repo rt program 
(to permit it to be carried after 7 on Saturday or Sunday), requests 
to carry network news at 7 on Saturday or Sunday when a sports event 
preempts the station's usual hour for network news, and a request in 
comments herein (which might have public interest benefits) to per¬ 
mit network news at 7 in markets where there is now none (without 
a preceding full local hour). The possibility of increasing network 
news time from its present half-hour has also been mentioned, a 
development which might well be in the public interest. These are 
not insoluble or terribly difficult questions, but they would 
require some careful adjustments; and in view of the very little 
benefit accruing from this period to the cause of promoting really 
new non-network programing, we conclude that the need for such 
"fine tuning" should be dispensed with. There is also another con¬ 
sideration: for reasons discussed below, we have decided to adopt 

herein two provisions which in some ways cut down licensee flexi¬ 
bility compared to what it is now — barring feature film entirely 
from the six Monday-Saturday 7:30-8 p.m. periods, and requiring 
that these specific periods, and not simply an equivalent amount 
of prime time during an evening or a week, be cleared of network 
and off-network material. It is therefore appropriate to provide 
stations with some compensating flexibility elsewhere, and, in view 
of the small contribution which these hours make to the development 
of really new material, the best course is to provide for this 
flexibility during the first half-hour of prime time. Thus, for 
example, on Saturdays (or any other day, for that matter) a station 
may present a feature film from 6:00 to 7:30 or a one-hour off- 
network show from 6:30 to 7:30. Moreover, this action may, to 
some extent relieve the problems of the "majors' and similar patties, 
by increasing the after-market for former network material. 
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81 . In reaching this decision.' we reco,.ni»» h,*.- <» 
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like many compromises, this will entirely pleasTTo one^ It 
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15/ The networks may of course seek tn ni 
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matters evaluation of the rule's performance, and whether it 
has had a fair test up to now — are discussed below. In reaching 
the balance, we regard it as important to preserve substantial 
cleared" time for the development of local programing efforts — 
one of the really significant benefits from the rule so far — and 
at the same time also to preserve considerable potential for the 
development of first-run syndicated programing. We emphasize that 
this is a judgment made in light of facts at this time, fairly early 
in the rule's existence and after it has an adverse life psycho¬ 
logically even if not otherwise. 

83. Permiss ible uses of one of the six pe riods. We have 
provided that one of the six "cleared" periods may be used for 
network or off-network material if it is of certain types — 
children s special" programs, public affairs or documentary ma¬ 
terial (the latter defined rather broadly). In reaching this 
decision, admittedly we have rejected the views of numerous 
parties who asserted that this is impermissible "quality judgment" 
of one kind of program as being betLer than another, making the 
Commission in effect a "national program director", inevitably 
leading to requests for similar preferred status for other types 
of material, and often presenting serious definitional problems. 
Bearing in mind the limited scope of the action taken — that it 
is permissive, not a requirement, and that it relates to only a 
half-hour a week — we do not conceive these objections to have 
merit. Moreover, our action reflects not so much a view that 
these kinds of material are "worthwhile" — although admittedly 
this is a factor as that under the present rule its presentation 
involves certain special problems. For about the last year, one 
of the most common complaints from viewers (including parents, 
educators, and children themselves) is that desirable and well- 
received children's "specials" such as Cinderella. The Grinch 
that Stole Chrisunas and the Charlie Brown programs, mayTtart 
on the network only at 8 p.ra. in the normal course of programing, 
and this makes them too late for children's viewing if they are 
to observe a reasonable bedtime hour. Therefore, it is desirable 
in the public interest to facilitate the showing of such material 
earlier, if this is what stations choose to do. As to public 
affairs and related documentaries, one of the criticisms 


m 







65 


of the rule is that it has resulted in the total or partial dis¬ 
appearance of sucli material from prime time. The rule may well not 
be the sole, or even the major, cause of this; but in its present 
form it certainly does not make any easier the presentation of 
such programing, which is expensive and not commercially lucrative; 
and the rule should be changed to make such broadcasting easier. 

At least so far, there is relatively little new product of this 
type available from non-network sources. 


• Moreover, this relaxation will make easier certain 

other kinds of documentary material which is otherwise difficult 
under the rule for example the kind of factual network documentaries 
entioned by The Wolper Organization (par. 66 above), and off- 

?! TV' at ? ria1, P articu]ari y ^at which is an hour long, such as 
wJv " °r Ce °ft£ imt!lc and Amor icq series. In various "off-network" 
i er actions we have found such presentation to be in the public 
interest; but we agree with Westinghouse, NAITP and other proponents 
of the rule that tins process is an undesirable one, netting 
Commission, at least to some extent, into the evaluation of "program 
y rt re8PeCt C ° individual mat ®rlal, and creating uncer? 
oJ^fW- hC Patt ° f *" de P endenC Producers (the "house of cards" 
oating crap game ). The rule change adopted affords leeway 

with!u t nit *° use Sljch material if they choose to do so, 

ithout getting us into individual evaluations. This is the chief 

reason for not limiting the documentary exemption to those relat¬ 
ing to news and public affairs. 36/ 


36/ We also realize that in r sense this action could be regarded as 

inconsistent with the Notice herein, in which we raised this question — 

? Crtain P articu ^r types of programs by way of exemption -- 

Dla!r J q ?f ry po “ lon * arnon 8 matters as to which we did not cLtem- 
plate adopting rules without further proceedings. However, in view 
of the limited amount of time involved, the permissive rather than 
™ f the Change * thC eXttnsl - exploration which !his 

“his is ?!Iff * COmn,e ? La in VariOUS sections, the fact that 
n r r effect a partial repeal of the rule, and the obvious 

*? ??!? reachl "S a final and complete decision in this proceeding 
t| , e Possible, we find rule amendment at this time to be in 

the public interest. 
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85. Tying the cleared time specifically to the 7:30 - 
8 p»m. period . As mentioned earlier, one of the complaints against 
the^rule has been its "lack of flexibility", in requiring one hour 
of "cleared" time every evening rather than permitting deviations to 
3^ hours of network or off-network material on some nights with a 
corresponding cutback on other nights, or a flat weekly "21 hours 
a week" limitation on such material. The Notice proposals and 
the comments in this respect have been noted above. We are, of 
course, moving in the other direction in the rule amendment adopted 
herein, by specifying not only the amount of cleared time each 
evening Monday - Saturday, but the portion of the evening when it 
is to occur. We have done this in the interest of certainty and 
stability -- letting networks and stations know what time will or 
will not be available for general use (for them and for their 
competitors as well) and giving independent producers a specific 
time-period, and therefore a particular composition of audience, 
to aim at. Moreover, there is substantial significance in the 
argument that it is better, at this still rather early stage of 
the ru)> for "access period programing" to be shown opposite 
similar material on other stations, rather than to have it shown 
in competition with perhaps the most popular network shows 
(for example, stations affiliated with ABC or NBC might choose 
to present locally produced public affairs material opposite 

—i-Q—Lll£_ Fcim: 1 y on CBS, when they would likely not get a large 

share of the audience anyhow; and the same could apply to ABC 
and CBS affiliates vis-a-vis NBC's Sanford and Son l. For these 
reasons, it appears that the cause of flexibility is out¬ 
weighed by the additional stability and certainty thus gained — 
particularly with the flexibility which has been added with 
respect to the first half hour of prime time. 


> * <- 





- 67 _ 


86 . Barring feature film from the 7:30 periods Monday-Saturday . 
We have decided to bar feature film entirely from the 7:30 - 8 p.m. 

"access period" slots (6:30-7 p.m. C.T. and M.T.). This total ban was 
not proposed in the Notice, nor was it really urged as a proposal by 

any of the parties (although NA1TP suggested that it would be the best 
way of promoting the rule's objective of encouraging new material, 
which feature films, either made-for-theatre or made-for-television, 
obviously are not). We conclude that this is an appropriate, and 
indeed the best, approach to what is otherwise a difficult and rather 
complex problem — how to apply such distinctions as "made for 
theatre" or "made for television", or previously shown on a network 
or not, or previously shown in the market within a given period or 
not (and if so, at what time of day they were shown). All of these 
distinctions were somewhat artificial at best, and served chiefly 
to provide a limitation on use of movies to fill "cleared" time, 
which is necessary if the production of new non-network material is 
to be encouraged. There appears to be merit in the arguments, by 
opponents of restrictions, that the present rule undulv restricts 
licensees in the selection of movies they believe desirable (whatever 
their origin or last telecast), and that stations should be able to 
present a movie fairly often during prime time in order to recover 
its high cost, if their judgment so indicates. Therefore, we 
believe it preferable to approach the objective directly, by re¬ 
moving restrictions on use of this or any material from the 7-7:30 p.m. 
time slot, and barring it completely at 7:30. This will enable stations, 
for example, to present a 90-minute movie on Saturday from 6 to 7:30 
or indeed any other day of the week. 

87. As shown in Appendix C, this does not involve a 
drastic change with respect to most stations. As of October 1973, 
three affiliated stations in the top 50 markets "strip" movies between 
6:30 and 8 p.m. on weeknights, including ABC's two owned stations in 
California and a station in the Norfolk-Hampton area. The ABC sta¬ 
tions followed the same practice in 1970, except that the movies 

were run from 6 to 7:30, and they may, of course, resume this practice. 

The Harnpton-Norfolk station has so programed movies cnly since the rule, 
apparently because of the dearth of other non-network material it 
finds suitable, and is not entirely happy with this type of program¬ 
ing, according to its comments. With the removal of the 7 p.m. 
restrictions, it may be able to dispense with this practice without 
substantial impact. Some 15 other stations would be affected with 
respect to one (cr in one case two) nights a week. We do not con¬ 
clude this to equal the benefits vhich will flow from keeping 5 or 
6 of the 7:30 segments free from this, as well as from network and 
off-network, material. Stations may,of course, preempt network time 
later, as a number do and long have done, if they wish to present 
their own movies, in addition to the 7 p.m. period mentioned. 
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8 ?; ,Ugg-QlJVleared" 7: 30 jeriods_for locally sieniflranr 
—terlaj_. it is important to set forth here our"expectations'TTTTTrQ 
connection. We expect that stations subject to the rule will devote 
an appropriate portion of this "cleared" time or at 

VsiT^vAirr^ d r, i8ned for chiidrL: r: 

particular significance with respect to interests, problems and 

di ml ! 1orlty groups, and/or other material particularly 
directed to the needs and problems of the station's comity or 

T/lllT d sclosed in lts r<iSUlar C™- 

munity needs. Such programing efforto are necessary if the benefit 
of the rule in stimulating locally meaningful programing is to be 
significantly achieved, as well as to carry ouE the licensee's 
o ligation to serve the public interest. We point out, however 

necessarilTb" 8 an ?} 8nlfl “ nt <-'''^actor mentioned need not’ 

M«k“ LJ wis* pi0Bru " s " c, ‘- 

g norlty-.ff.l r..”.. 5l 8nffic»nt pro e r a „i„ B in the 

B. Discussion of significant arg i iments 

89. Whether the rule has had a fair test . As mentioned 
in par. 32(2) above, the proponents and opponents of the rule differ 
sharply as to whether, at this point, the rule has had a fair test. 

In our view, it has not, at least in the sense that the somewhat 
mediocre showing so far can be regarded as showing that nothing dif¬ 
ferent is to be expected in the future. As indicated above, this 
is one of our chief reasons for not moving further at this time 
in the direction of either repeal or of opening up more prime time 
(particularly former network time) to network programing and to those 
producers who prefer the network route. In reaching this con¬ 
clusion, we note the rule's relatively new status — in the first 
half of its third year, with the first in a sense "a different ball 
game" in that off-network material and all feature film could be used 
— and the historic preference of stations and others for the "tried 
and true" which takes time to overcome (e.g., ABC's showing concerning 


37 / Network programing during the uncleared portion of prime time 
may of course also make a significant contribution in this respect, 
where it deals with needs or problems common in substantial degree 
to many communities. 
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airf h of J ?i^ SC ° Urage Stations from beir »8 interested in such material 
and of building an audience for it, when they have the easier and 

cheaper alternative of going with less expensive material (such as 
game shows, with a "track record") and thus simply showing greater 
P ofits for the short time the rule would likely be around. 8 

of thp onn 90 ’ „ In reacbin 8 this conclusion, we have noted the arguments 
of tne opponents, particularly the "majors" and their representative* 

i t r "V lff \ r ^ r 111 daVel0P ln the f “burc bccausr„f c“t^ ' 

nn / , 1 fact °f s Which have been 1113(16 manifest by now and which will 
not change. These Include, notably, the asserted celling on the 

“° U " t . P „ e H r a syndicated program can Unexpected to 

gross (and the greater cost of distribution). 38/ and the fact that 

pen ““ a «Hh 2 fl*” CheaPer -^lal, such as l„e“ 

P sive U.S. game shows (which have at least some degree of established 

popularity) or foreign "off-foreign network" product a!so available 
relatively cheaply. Undeniably, these may be long-termlacfo" 

sTr£ c»TV? V h “ S n0t yBt had ° tast sufficientto°demon- 
t ate conclusively that these are, or will forever be, the iron-clad 

limitations which they are claimed to be. We note for ex-imnio 

new programs this season ( Dusty*s Trail and Ozzie's Girls ) which 

and*? 0 Wide Staticn acce Ptance and which represent the re-entry 
and entry respectively, of two of the industry's more powerful 
entities into production for first-run syndication. There is also 
the possibiiity - as ABC and others urgf- that stations may be 
persuaded, with time and the firmer establishment of the whole idea 
hieher S rh rUn ? yv '' ic * ted material other than game shows, to pay prices 

lnherent^ln ttT V “ T payi " e - ^“alnly, the?e isnotV 

th eir revenue picture to prevent this (see footnote 16,above) 

fin the l or5e“o? 8 $50 e 00rDetT? r V 2* l0 “ “ S the claim 

(Including foreign sal!s) for Us°i 97 i " e ' r °“ dla posted over $ 80,000 
do about the same for Dusted TT J 2 Primus series, and expects to 

$80,000 domestically, 55feitL *«•«« 


like this to 
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There has been a corresponding decline in other categories of programing, 
such as drama and much of what there is is foreign product (in 1972-73 6 
154 ° f dram f ti c-program time in the access period was devoted to foreign 
programs; the figure is considerably higher this year because of the 
demise of the Young Dr. Kildare series). 

93. But the picture is by no means entirely unrelieved. For 
exampie, with the advent of two new U.S.-produced comedy programs in 
1973 Dasti^Trall and pile's Gi rls, there Is more tiL In the access 
period devoted to comedy programs, and a much greater percentage of 
this is U.S.-produced than was previously true. Overall, the percent¬ 
age or foreign product is down somewhat now compared to 1972 and 
local programing efforts have continued to increase. Programs of the 
nature-outdoor or "animal" category have also continued to expand in 
number and exposure. 

94. Moreover, there are serious limits on the extent to 
which we can take action based on judgments in this area. We certainly 
do not agree with NAITP et al that we cannot properly look at the charac¬ 
ter of the resulting programing at all; but certainly any operational 
judgments based on such a look must be made with circumspection. 
Otherwise, we find ourselves tending to impose our own judgments as 

to what is or is not program quality", an "over-used" or "under-used" 
ype of material. There is the additional problem of what any judg¬ 
ment of program quality would use as a basis for comparison -- the 
:30 network programs of 1970 (even though there have been some general 
changes in the networks' approach to prime-time programing since then), 
the 8 p.m. network programs of today (even though the audience then is 
larger overall than it is at 7:30, and less "mixed", and the networks 
do not have any half-hour time limitation), or only the successful 
network programs of any year, disregarding the numerous failures 
ncluding some already this year. These are comparisons which are 
ditricult to make. We see no need for it at this time, in view of 
our conclusion above that the rule has not yet had a fair test as to 
its potential. 

95 • "Number o f producers represented in access time ." 
s mentioned in par. 32, above, the proponents and opponents of the rule 
differed sharply as to the comparative numbers of producers represented 
in access time (or total prime time) in 1970 before the rule and in 1972 
under the rule. The difference was basically one of semantics; the 
number of producers of first-run syndicated material was greater in 1972, 
jut it was less than the total number of producers represented in 1970, 
including network and "off-network" programs as well as first-run syn- 
iicated material.. (If the producers of "off-network" programs included 
lor 97 ° were not counted, slncl! tMs „ as not „ ew (he ““” ed 

git well be pretty much a standoff numerically between 1970 and 1972). 
n view of our basic conclusion above that it is too early to evaluate 

the full potential of the rule, we need not at this point get into this 
question. 
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96. Exclusion of network programing which would otherwise 
be presented . This point was vigorously urged by various opponents 
of the rule, including the "majors", union and guild representatives, 
and independent producers who oppose the rule and are members of the 
National Committee. The argument runs that the rule has produced 
nothing good in the way of programing, and at the same time, by 
lessening the amount of prime time available to the networks, has 
reduced the time they can devote to significant new programs, such 
as programs including members of, and of interest to, minority groups, 
situation comedies of particular interest to women, etc. It is said 
that this unfairly penalizes producers preferring the network route. 

In this respect also, we conclude that it is too early to make a 
judgment. There are various points to be noted. First, these inde¬ 
pendent producers are free to enter the non-network production activity 
whenever they wish to. Second, no conceivable change in the rule is 
going to permit all, or even a much larger part,of program ideas to 
gain network exposure. For instance, the major film producers in 
their latest filing (September 1973) claim that of 217 pilots pre¬ 
sented to the networks for new program series in the last two years, 
only 33 became regular series and 24 were given partial exposure ; 
the remainder, 160, got nothing. Adding 24 half-hours per week 
for the three networks might reduce this last figure to something 
in the order of 140, still nearly two-thirds. The third Doint is 
related to the same matter — if considerable amounts ot prime time 
were given back to the networks, it is hard to say how they would 
fill it to the extent they decide to use it — with additional 
programs or largely to increase the length of existing shows. For 
example, NBC's announced program schedule for the January 1974 "new 
season" includes only 19 programs filling the 21 hours of prime time, 
with movies 5 nights per week. Thus, the result might be largely to 
add to the length of existing movies or other material, rather than 
to increase the number of programs. This is perhaps particularly 
true since two of the networks, ABC and NBC, do not support a 
change in the. rule in this respect. 41 / 


41 / A related argument advanced by some opponents of the rule is 
that only the networks have the resources or the fortitude to start 
a "different" or controversial program and to continue with it when 
it is not initially popular. We find this much too speculative to 
afford basis for modifying the rule beyond the increase in permis¬ 
sible prime time mentioned, in view of the uncertainty mentioned 
in the text, the fact that we cannot at this time evaluate the 
rule’s full potential with respect to the programs which are likely 
to be offered and presented in the future (already discussed) and 
the problems which have often been presented in programing the 
7:30-8 p.m. period, which is what is basically involved here. 
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97. "Network dominance ". It was vigorously urged that the 
rule works to increase network control and dominance, rather than 
lessening it, by creating an artificial scarcity of prime time and 
strengthening the networks' control over what remains vis-a-vis 
advertisers and program suppliers. This must be regarded as some¬ 
what speculative, in view of the strong degree of dominance 
inherent in the networks' position, as long as they are three 
sellers on the one hand, as against hundreds of potential national 
advertiser customers, and three buyers on the other hand facing 

more than 100 producer-sellers. By contrast, the reduction in 
control through removing 11 or 12 hours a week from"the network 
funnel" is definite and readily apparent. It is true that the role 
of the owned stations in the success of access-period material is 
considerable, but this appears to be somewhat less true now, when 
these stations are buying somewhat less as a group. We do not find 
in these considerations any reason, at this time, to act to relax the 
rule any more than indicated above. 

98. " Impact on Hollywood" and use of foreign material . 
These two related lines of argument, vigorously urged by opponents 
of the rule such as union and guild groups and the major film 
producers, involve areas outside of the normal ambit of the Com¬ 
mission's expertise. Moreover, in some respects, such as the 
degree of protection from foreign competition which should be 
afforded, they involve questions of general national policy which 
are basically beyond our jurisdiction to decide. At this juncture, 
when there is not yet an adequate basis on which to evaluate the 
full potential of the rule in these respects as in others, we con¬ 
clude that they do not afford a basis for any present relaxation 

of the regulation beyond that adopted herein. 

99. Moreover, there are other uncertainties and complex¬ 
ities which make any evaluation difficult, particularly as to the 
"impact on Hollywood" question (see Appendix D). These include 
the lack of any real information as to how much the loss in Holly¬ 
wood network-program production activity has or has not been "made 
up" by syndicated and local programing efforts, other factors 
affecting the situation, some of them of long standing (including 
increased network prime-time use of movies and "re-runs", each 
regarded by OTF as about equal in impact to the prime-time rule, 
and long-standing developments adversely affecting U.S. motion 
picture production), the substantial income accruing to Hollywood 
in recent years from the making of TV commercials, the extent to 
which any decline in film production activity and employment 
simply represents a changeover to videotape production which 
involves to some extent different unions, and the uncertainty 
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mentioned above as to what kind of use the networks would make of 
any additional time. As to the use of foreign product, this is 
dovm slightly in 1973 compared to 1972, and it is not possible to 
tell how much it may be affected in the future by recent changes 
in international currency and trade relationships, as well as by 
possibly increased U.S. program production coming with greater 
certainty as to the rule. b 

100. "Commerc ialization" and increased ac cess to 
n on-national advertise rs .These two considerations, mentioned in 
paragraph 32(4) above, are conflicting but difficult to weigh 
because they are quite different. We conclude that, bearing in 
mind that individual licensees may, and some do, limit the level 

lL C 27l Cial f Ctlvit y ln indicated programs, these consider ations 
are about equal pro and con. 


C. Other Matters 


101. Ngws- public affairs and the "Woloer nronosal". 

As mentioned previously, the rule adopted herein permits one of 
he six normally cleared" 7:30 segments each week to be filled 
with network or off-network material of certain types, including 
public affairs and documentaries. One of the important reasons’ 

nrLoh 8 iS ® nco ^ a 8e the presentation of regular network 
P £ ^ icie P«blic affairs or "news documentary" programing, 
which has recently declined considerably. 42/ A second reason 
is to encourage the presentation of other kinds of network or 

off-network documentaries , such as those produced and discussed 
nereln by wolper. 


, 10 ?‘ 7,16 question for decision at this point is what 

lU Jther provision for such activities should be made, if anv 
As to news and public affairs, should we grant a blanket exemption, 
or continue the one-time only" waiver for such material now in 
feet. Should there be ar.y further exemption for other docu¬ 
mentary material, as urged by Wolper? 


T r ? Vi ?J? 8 f ° r re 8ular presentation of news and public affairs 
material will eliminate questions which have occurred in the past 
as to when a one-time" program becomes a regular series, for example 

on ?uesdayf. P ° St " Primary eleCtl ° n analySCS Which ’ naturall y. come 
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103. With respect to documentaries generally, such as those 
involved in the "Wolper proposal", in our view the rule change adopted, 
permitting one of the six weekly "cleared" half-hours to be used for 
such material from the network or when it is off-network, is all that 
is warranted, consistent with the rule's objectives and the public 
interest. As to news documentaries and public-affairs programs, we 
have decided that the best way to deal with this is by liberalizing 
slightly the exemption now in the rule for "on the spot" coverage and 
fast-breaking news events, by adding the phrase "end related programing" 
to that sub-paragraph. This will make it clear that when an important 
event occurs, warranting unusual network coverage, that coverage need 
not consist only of on the spot material, but may include programing 
such as the CBS broadcasts in the evening of the death of former 
President Truman (interviews with him filmed some years ago). 

104. It appears that the two modifications thus made — 
permitting regular network (or off-network) public affairs programs 
during one of the six weekly "cleared" half hours, and permitting 
coverage of important events to include "related" as well as actual 
on-the-spot coverage — will provide sufficient opportunity for the 
presentation of this important material. We are extending, until the 
effective date of the rule changes, the waiver granted to the networks 
for "one-time" news and public affairs programs. We do not now decide 
finally the question of whether this kind of waiver should be extended 
further into the future, but we are inclined to the view that with 
the liberalizations mentioned, and the availability of network prime 
time in quantity for this purpose, further waiver of this sort will 
not be appropriate. 

105. Political broadcasting . This exemption to the rule 
was not discussed in the Notice, but was in some of the comments; 

see par. 65, -ove. We are adopting herein the request that the rule 
not be limited to political candidate uses, but may include any 
political broadcasting activity by or on behalf of a candidate or 
candidates. This will resolve questions such as the Connally-for- 
Nixon broadcast of 1972. We are not adopting, at least at this time, 
the NAITP suggestion that the exemption apply only where the network 
has not refused the candidate time during its regular network pro¬ 
graming hours, as happened in 1972. It may be that there is merit 
in this suggestion, but we do not have enough information to evaluate 
it with assurance. With the next general election nearly three years 
away, there is enough time to consider this if it is raised again 
in the near future. 
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106 . " Off-network" programing . As noted above, the 7 p.m. 
(E.T.) half-hour is freed from any restrictions, which means that if 
stations choose to do so, they may fill it with off-network programs. 
We are not prepared to go further than this toward liberalizing the 
rule, for example abolishing this restriction altogether, which a 
number of parties urged. There is merit in the NAITP observation 
that such a course would simply mean curbing current network shows 
in favor of old network shows, with a corresponding decline in any 
new program production, either network or first-run syndicated. 
Considering the substantial impact on new material which this would 
have, it does not appear that it should seriously be considered. 43/ 

107- Sports runovers . The general rule structure adopted 
and discussed above makes somewhat easier the problem of dealing 
with straight late-aftemoon "sports runover" situations, e.g., 
football games starting at 4 p.m. E.T. and usually, but not always, 
ending by 7. Since the 7-7:30 p.m. period is no longer subject to 
restrictions, this becomes less of a problem. However, if the 
objectives of the rule are to be properly served, we also believe 
it desirable to insure a higher degree of protection from impinge¬ 
ment for the remaing portion of "cleared" time, the 7:30-8 p.m. E.T. 
period, than that which has prevailed up to now for the preceding 
half-hour. Accordingly, the formulation adopted in Appendix A is 
that sports runovers of late afternoon games will not be considered 
"network programing" if the game was scheduled so that in normal 
course the telecast (including post-game shows, if any) would have 
been over by 7 p.m. E.T. We realize that no rule will prevent all 
runovers — triple overtime basketball, 13-inning World Series games, 
an hour's weather delay in a golf tournament, etc. — but this should 
eliminate all but a very few of them. Since the networks have been 
following such scheduling arrangements in the past, this should 
present them with no difficulty. 


43/ With the more liberal provisions adopted, it appears that it will 
no longer be necessary to consider further "off-network" waivers for 
particular programs, once the rule goes into effect. This ad hoc 
process presents some difficulties and dangers. 


'■a 
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108. The "time zone difference" proble m. This subject, 
discussed in pars.51-52 above, acquires a new aspect in light of our 
decision to tie the access period to a certain time of the evening, 
7.30 p.m. E. f. and P.T. (6:30 p.in. C.T. and M.T.). This means that 
not only will these Western situations arise in connection with the 
Academy Awards program and similar events, which start at 10 p.m. 

E.T. and are preceded in the East by two hours of network programs; 
they will also occur with every evening network sports event origi¬ 
nating in the East, lor example, a World Series game starting at 

8 and running until 11 E.T. (5 to 8 P.T.) will preempt the access 
period that evening for Mountain and Pacific time zone stations, 
and therefore the station will not be able to comply with the rule 
if it carries the game. These much more numerous situations have 
not been a problem under the present rule, since, when the network 
presents a sports event at 8 p.m. E.T., normally it presents no 
other network material that evening. Rut with the rule in its 
changed form, the situation will occur fairly often, for example 
with NBC's 15 or so regular Monday night baseball games (plus the 
All-Star game and up to three World Series evening games-) and ABC's 
13 or 14 Monday night NFL games, which start at 9 p.m. and are pre¬ 
ceded in the East by one hour of network material. All told, taking 
into account "special events", the total could be as much as 25 times 
a year for a given station under present scheduling patterns. 

109. Clearly, it would not be in the public interest to 
forbid carriage of the games themselves. The question is whether 
stations doing so, during one of the access period 7:30 slots, 
should be required to "clear" a corresponding half-hour later that 
same evening. We conclude that this should not be required, as a 
matter of regulation; the rule as adopted states simply that these 
occurrences are not considered to be "network programing" for the 
purpose of Section 73.658(k). There arc too many complexities to 
warrant the formulation of an iron-clad rule, including the desir¬ 
ability of permitting the presentation later in the evening of 
netwoik news when it has been prceemptcd by these events at its 
usual time, and some variations in network practices with respect 

filling the time after the sports or other special event. 

However, in situations where the network does not present material 
for the West after the event, and where therefore these stations 
have considerable prime time at their disposal, we expect that some 
of it, at least, will be devoted to the type of material which it 
is the purpose of the rule to promote, local or first-run-syndicated 
programing. 
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. U ?* Oly mpics" sit uations and pre-game sh™,«= 

e arc adoptdns herein the suggestion of the parties that wherTT 

certain tvofof °I " ubstantiall y all of its prime time to a‘ 
J" type ° f oa Speclal Programing, use of the additional half- 

(the "S ZT U m r d „ 8 f ° r that purpose should also be permitted 
(the Summer Olympics" type of situation, which all commenting 

£roM 6S ? 8re S Sh ° Uld haVG bGen thG sub J ect of waiver). The chief 
problem in this connection is what should be considered "special" 

programing, particularly as to evening sports events !- UlTll 

r^ch S ar^ tZZ “ m ° VleS> °- 8 -- a hour presents- 

tion such as The Ten Commandments. If l e f t without limitation 

it would be fairly easy for the networks to arrange their schedules 

inordi V n< ? ^ SUCh proeramin 8 to an extent which would be an 
inordinate impingement on the availability of the access period to 
non-netvrork sources. Likewise, it appears undesirable ^attempt 
to define exactiy all of the kinds of material, sports events etc 
hich would warrant such treatment. Accordingly, we limit the ’* 

™T m“ 1S baSlS t0: W> sports events (Summer 

and Winter Olympics, and perhaps some others such as Pan-American 

games, ( 2 ) New Year's Day bowl games (an established situation) 
and (3) other,network programing of a "special" nature which is 
neither sports events nor motion pictures. 

chief lv hvMnr ,^^£ a HS_shows... Some past waiver requests, 
the wJrlH c ? connection with the baseball All-Star game and 

starting at & 7 30 befo in ™ lved the P re ^ntation of pre-game shows 
ting at 7.30, before the game itself starting at about 8 . i n our 

s: Zui: mtz: p r dc for ^ — 

times W each°year r wh Ch l ^ * S Slnply tG speci^fyTnumber^f 

be permuLr” 0 ^^^ 

a n i ? i?JE° c 

AU-Star baseball game plus one other event. 
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„ i 1 ?* Changes iji d etermination o f top 50 markets . 

We are not adopting herein certain suggestions advanced during the 
oral argument by the representative of one multiple owner (The 

Wlth ® tati ° n ® in Or^ndo, Providence, San Antonio and 
yracuse) concerning the determination of what are the top 50 markets 
doliri'f? 6 suggestion was that our ranking should use ARB's "area of 

: ° <ADI) fi8ures and ranking, rather than "prime 

fime households as at present. The former was said to be the basis 
used by advertisers. The other was that the ranking, according to 

thi n^ 11 year S J 1St ’ bC effective further in the future rather than 
e next season; for example, our current list should be effective 

? C8 ^ nnin8 of the 1975-76 season. This would give stations 
dditional lead time in planning when they come into the top 50 

thev til “° Uld ho^long 

they will remain. The first point would make very little difference 

Beach b TT °V 97W5 lyings; Syracuse is out and Orlando-Daytona 
Beach back in under either). The second matter does not appear to 

which d pr ° b ^ ein ’ con sidering the small number of changes 

Ind Tni C * UT / a ' J eaV (tW ° between 1973-74 and 1974-75, with Syracuse 
and Toledo dropping out and Orlando-Daytona Beach and Salt Lake City 

and ?h er J nS ’ u In Vi£W ° f th£ com Pl exi ties which might be involved/ 

Siti h late C in t «! t ^ 88eStions were raise d for the first time 

eration here ™ Proceeding, they are not appropriate for consid¬ 
er Jule^' queSti ° nf5 may be ralsed by separate pecition 

tor rule making if a party wishes to do so. 

as far is tho' h W ® haVC conc lnded that essentiallv 
as far as the basic changes involved are concerned, the rule should' 

need fV t * 38 ° f the fal1 ° f 1974 ' In orda r to avoid the 
hf ed V t f mporary readjustments lasting only a few weeks (which 
have been the subject of waiver requests in the past) we are i 
providing, rather than October 1, an effective date of "the date 
between September 1 and October 1 which the station's primary network 
desisnetes as the start of the fall season". Generally, this will be 

ttian^h 7 ' °“Y easons for Picking a date some 8 months away - rather 
than the much longer time requested by CBS, or the more immediate 

thf mostT^ T 86d by the ,,ma J° rs " - are that this aopears to be 
and the nature T ? SOlution ir * “Bht of »U of the circumstances 

‘served hv ^w? / changes made - Clearly the public interest is 

ea^Iv date * d 8 imprOVements in an y rule effective at a reasonably 
early date, and we cannot agree with CBS that so much lead time is 

necessary in view of the limited expansion of network programing which 

earlier tVr S Pennit - ^ the ° ther hand ' we believe that an 
earlier date would create confusion and possibly work a hardship on 

ali e parties S ; period thus flowed appears adequate for 

J 1 ? ake planS and Preparations in light of the fairly 

smaii changes which have been adopted. Pending the effectiveness of 
the amencJments adopted herein, the present rule remains in effect and 
must be complied with. 1 na 
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h P oHH 114- In reaching this conclusion, we have considered a 
Petition for Clarification ' filed herein on December V- 1973 

“I Nov ™'>” « Public Notice of instructions to the staff 
to prepare a document amending the rule essentially as set forth 
herein by two of the cost vigorous supporters of the RuL 
National. Association of Independent Television Producers and 
Distributors (formerly NAITP), and Association of Independent 

thar 1Si ° n uw ti0nS ’ InC ’ This P^ading, while initially asking 
that our public announcement be clarified by the specification^* 
an effective date for the new rules (not meLioned^ erexn ) U 

£ ° 8r8 '' ne " t that thc date be the “"ginning 

1975-76 season, or about October 1 , 1975. It is urged that 

ioth beefr * 2 * PUbliC n ° tice has created confusion anS pa^aljsis 
whether' th °f ^ uncertaint y of the effective date and as to ' ’ 
in L „ !n rU e adopted will be exactly the same as that outlined 
in the public notice. It is stated that affiliated stations are 

plf^s 8 SiMJ 1 t th ° y kn ° W f ° r SUre What they and thelr com- 

P .itors will be cible to carry and how much first-run syndicated 
product they will need; independent stations are similarly afraid 
° as to what they must program Igo^st 

able fn rh ted Statlons or cvcn what Programs will finally be avail- 
bie to them; and in both cases the weight of this paralysis falls 

Tt ~rJh^° h CerS ; Wh ° arC thUS Unablt ' t0 sel1 theii material. 
*7 8 d tbat the onl y « a y to remove the uncertainty as to the 

SS&rSi S f an 8 f; 7 l. Cl ”f rly ( thnt L " a -bus wiL not bccL 
no ,;“ e “ ntil lal1 1975 > otherwise, with the inevitability of 

in mLorL reconsideration (and likely modifications at Last 
Jnro P6CtS 38 3 rCSUlt thereof >. a " d of court appeal lasting 

CoZlli ’ ; Uere W111 bG ° nly an lllusio “ certainty iJ the 8 

Commission issues now a decision effective this fall, and it is 

ce “ ain that a stay of an October 1974 date will occur 
either from the Commission or from a reviewing Court. -Meanwhile’ 

have V b r ’ C ° nsiderable daraa & G from the present uncertainty would ’ 
have been done; therefore the Commission should recognize the 
realities and itself impose now a year's delay. 44 / 


No s P e cific details in support of the general assertions are 
given, but it is stated that this is for reasons of confidentiality, 
and-if .requested NAITPD will supply information as to station non¬ 
renewal or refusal to purchase, on a confidential basis. 
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115. It is also claimed that a fall 1974 effective date 
would in effect contribute chiefly to the use of cheaper off-network 
re-runs, since the networks have stated that they need greater lead 
time before increasing their programing (e.g., CBS urges the fall of 
1975), and first-run syndication production efforts will be to some 
extent diminished by the uncertainty (further hurting production 
activity in a recession period) so that there will often be little 
choice except to use off-network material. Producers of new one- 
hour programs, it is said, are particularly affected. This would 
inter alia, hurt independent stations, by the siphoning of off- 
network material to their affiliate competitors and also by putting 
them in a second choice position as to scarce first-run product - ’ 
These parties also urge that the Commission should follow the ex¬ 
ample of its earlier handling of the rule, making it applicable 
only some 17 months after its adoption (May 1970 to October 1971) 
and then giving an additional year for stations to run off-network 
material in the access-period. A greater grace period here is said 
to be a fortiori , since here it is a matter of re-runs replacing new 
material rather than vice versa . Lastly, the matter of equity is 
claimed that many independent producers have in good faith pre¬ 
pared new material for syndication in this fall's season, and are 
suffering economic damage from the uncertainty. In sura, it is said, 
equity, the public interest and precedent all dictate an effective 
date no earlier than fall 1975. 

116. We do not find in these arguments reason to delay the 
effective date of the rule changes longer than until this fall, 
whatever date in September 1974 the station's network selects as the 
start of its fall season. As mentioned above, the rule is in ef¬ 
fect a restraint, whose maintenance to the full extent it now exists 
we cannot find to be justified. Therefore it is appropriate to 
lessen the restraint at the earliest date consistent with the need 
for reasonable advance planning. The period of some eight months 
from this decision should be sufficient for that purpose, or, for 
that matter, the period of roughly five months which should elapse 
between any decision on reconsideration and the effective date. 
Appeals to Court may of course delay the ultimate finality of the 
decision, but in view of the compromise nature of the changes 
adopted, it is far from certain at this point who the appellants 
(if any) would be, or what kind of stay would be sought or would 
be appropriate if requested. In our view, any further delay on our 
part, if it should ultimately be appropriate, should be granted only 
after we have had a chance to consider the matters raised on recon¬ 
sideration (which may, of course, raise this point as well as sub¬ 
stantive matters). Moreover, as mentioned earlier, the changes 
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adopted herein are basically not great. As to additional network 
programing, this may be only up to one hour on one night a week as 
far as the time the networks have used up to now is concerned. The 
other significant change here is the removal of restrictions on the 
7-7:30 p.m. half-hour; but, as mentioned above, some 90% of stations 
subject to the rule devote this time Monday through Friday either to 
news or to stripped game-show programs most of which were in exis¬ 
tence before the rule and shown in this time period to some extent. 

The petition states that the new rules will not provide any one- 
hour access slots; but in practical terms this is really a significant 
change only as to Saturdays (the networks all begin their Sunday 
programing at 7:30 E.T.). We adhere to the view expressed, that the 
reasonably prompt removal of the restraint involved is appropriate. 

117. Interim procedures pending effcctive ne ss of the 
rule changes. Pending the effectiveness of the new rules this fall, 
we contemplate that in general the administration of the rule should 
proceed as it has up to now, with generally the same treatment of 
waiver requests relating to operation during this interim period 
(often, these may be handled by staff action under the expanded dele¬ 
gation of authority to the Chief, Broadcast Bureau, which was effective 
November 13, 1973; see Sec. 0.281(b)(7) of the Rules). We note two 
areas in which requests have recently been made and in which waiver 
appears appropriate if similar requests are received in the future, 
particularly in light of our determination herein that the mainten¬ 
ance of strict restrictions on use of the 7 p.m.(E.T.) period is no 
longer appropriate. 45/ These are: 


(a) Sports runover waivers for network coverage 
of golf tournaments, where the coverage is scheduled to conclude by 
7 p.m. E.T. but a tie and "sudden death" playoff, or weather delays, 
or a combination of both, may make it run later; and 

(b) Permitting stations to carry network news at 7 p.m. 
E.T. or P.T. (6 p.m. C.T. or M.T.), without its counting toward the 
three hours of permissible network prime-time programs that evening, and 
without the requirement that it be preceded by a full hour of local news 
or public affairs programing, on evenings when the station's regular 
network news time during the previous hour is preempted for a sports 

or other special broadcast (network or non-network). 

45/ We do not here pass on two other pending waiver requests, which 
night involve impingement on the availability of prime time to a larger 
extent: One is a petition for reconsideration of our deferral of waiver 
for the off-network program A nimal World ; the second is by a station 
for waiver to permit regular presentation of the ABC public-affairs 
program The Reasonor Report , during prime time on Saturdays, when fol¬ 
lowed (but not preceded) by a half-hour local public-affairs program. 
Decision on these will be forthcoming in the vary near future. 
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118. Consider ation of the rnl« -i„ r 
As noted above, many of 

some certainty in order to achieve it<= nn . n e ur ° e that It needs 
them urge that the Commission give soni p P m entla1 ’ and a nuraber of 
modified herein, will remainsS«««UUv T% that the rule ’ as 
years (two, three or five years are suggestfdT^ 3 nUmber ° f 

respect^ * it ^is^very luZtll £ •« certainty in 

agency to give assurances of the «;nr? h ° r any ° ther slm ilar 
who have participated in the decision *® q “ est * d * The Commissioners 
who may be appointed in tL f f 0 I Cann0t blnd °‘hers 

Priate to bind ourselves to a civen " l necessarily appro- 

under any and all circumstances. However 6 cfrtT°!? ° r non ' action 
apparent. This proceeding h^ certain facts are 

from the date of the Notice ‘i n !f? ncarl y 15 months to resolve 
later written submissions and ^ f° r ° Unds ° f comments, 
intensive Commission consideration tM dayS ° f ° ral ar 8 ument, and 
With the very many ot 1 ‘Jf 8 ^ ^ 3nd earl y "inter. 

before us, i/ls not untie pa^d tSt PreSSl " 8 

Prime time access rule will T . d * h * anoth er look at the 
that, if and „ hen the .Ittet do *“«». not 

resolution will be within a brlnf n ai ^ e r further consideration, 
the proceeding. period from the commencement of 

contained ln°sectiOTs'l' > ' 2 * 0 J ( l) e Sj* S’ ^° pted h<!r<!ln is 

“ d 313 ° £ Co^uni-i-^ a " d <«• 

ORDER 

121. In view of the foregoing, IT IS ORDERED, That: 

of the Commission's RuUs^the^nriL” 1 ’,!' *' 1974, Scction 73.658(k) 
to read in its entirety ^ set KS iTlpp^ 

December 14, 1973 by National 1 ^ £ ° r c l ar l f lcation" filed on 
Television frodiL Ji , ° £ '"^Pendent 

pendent Television Stations, Inc TcSmT 18 ; 1 ™ ° £ Inde - 
an effective date for the new r„i IS . GRAI J1ED to the extent that 
respects IS DENIED. 1 ls ado P ted . and in all other 


133 













- 84 - 


(c) The waiver exempting "one-time" network news 
and public affairs programs from the three-hour limitation now in 
Section 73.658(k), last granted in FCC 73-888 (released August 31, 
1973) until a period 30 days after release of this decision, IS 
EXTENDED to the date in September 1974 which each network designates 
as the start of its new season. 

(d) Petitions to correct the transcript of oral 
argument held July 30-31, 1973, filed by the following parties 
ARE GRANTED: 

Boston Broadcasters,Inc. 

National Association of Independent 
Television Producers 

* American Broadcasting Companies,Inc. 

Westinghouse Broadcasting Company,Inc. 

Goodson-Todman Productions 

National Broadcasting Company,Inc. 

Columbia Broadcasting System,Inc. 

122. IT IS FURTHER ORDERED, That this proceeding, 

Docket 19622, IS TERMINATED. 


FEDERAL COMMUNICATIONS COMMISSION * 


Vincent J. Mullins 
Secretary 

Attachment s 

NOTE: This rule amendment will be covered by T.S, 111(72)-4. 


* See attached statements of Commissioners Burch, Chairman, Reid, and 
Wiley. 
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APPENDIX A 


Effective September 1, 1974, paragraph (k) of Section 73.658, the prime 
time access rule, is amended to read as follows: 

§73.658 Affiliation agreements and network program practices. 

* * * * * 

(k) Evening programming requirements . The provisions of this paragraph 
apply to stations in the top-50 U.S. television markets (see NOTE below) which 
arc regular affiliates of, or commonly owned with one of the three national 
television networks (as defined in paragraph (j) of this section), with respect 
to their evening programming starting on the date between September 1 and 
October 1, 1974, which their network designates as the start of its "new 
season". 





(1) After such date in September 1974, each station shall devote not 
less than six (6) half-hours between 7:30 p.m. and 8:00 p.m. E.T. and 
P.T. (6:30 and 7:00 p.m. CT and MT) Monday through Saturday to programs which 
are not network, off-network or feature film; Provided , however . That; 


(i) one (1) of these six (6) half-hours each week may consist of children's 
specials, documentaries or public affairs programming, either network originated 
or off-network. 


vxi) "Documentary'' programming means any program which is non-fictional 
and educational or informational, but not including programs where the infor¬ 
mation is used in a contest among participants. 

(2) The following types of material are not considered "network pro¬ 
gramming" for purposes of this paragraph, so that they may be presented without 
limitation during the Monday-Saturday time periods mentioned in subparagraph 
(1) hereof: 


(i) "Runovers" of sports events carried on tne network during late 
afternoon or early evening hours, if the telecast of the event (and accompanying 
pre-gome and post-game material, if any) is scheduled so that in the normal 
course it would be concluded by 7:00 p.m., ET. 

(ii) For stations in the Mountain and Pacific time zones, the "live" 
broadcast of any "simultaneous" network programming, such as sports events 
or some other special events, which are broadcast simultaneously throughout 
the 48 contiguous states; provided the network's schedule for the evening 
including such telecasts complies with the provisions of this paragraph with 
re aect to stations in the Eastern and Central time zones. 
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lelecasts of an international sports event such as the 
summer or winter Olympic games, New Year's Day college football games, 
or any other network programing of a "special" nature other than 
sports events or motion pictures, when the network devotes all of its 
time after 8 p.m. E.T. or P.T. (7 p.m. C.T. or M.T.) the same evening 

to the same programing, or all of it except brief incidental "fill" 
material. 

(iv) ' Pre-game shows" in connection with important sports 
events carried by the networks (e.g., the World Series), on no more 
than five occasions • per broadcast year. 

(v) Special news programs dealing with fast-breaking news 
events, on-the-spot coverage of news events or programing related 
.to such events, and political broadcasts by or on behalf of legally 
•qualified candidates for public office. 

(vi) Material carried on a commercial or other network other 
than the three national networks as defined in paragraph (j) of 
this section. 

(3) For those portions of the Eastern and Central time zones 
where daylight saving time" is not observed for part or all of the 
year, during the portion of the year when it is not observed, the 
times which must be "cleared" of network, off-network and other 
featuie film material shall be one. hour earlier than those speci¬ 
fied in subparagraph (.1) of this paragraph, except for stations 
which regularly delay network evening programs and rebroadcast 
them au hour later. 


NOTE: For the purpose of this paragraph, the "top 50 U.S. television 
markets" are the 50 ‘.argest markets, in terms of average prime-time 
households, listed each year by the American Research Bureau (ARE) 
in its publication Telev i sion Market Analysi s. Shortly after this 
publication is issued, the Commission will issue a public notice 
setting forth the top 50 markets as indicated in that publication. 
This listing will apply for the following "broadcast year", that 
period of about twelve months starting the following September on 
a date which each network designates as the beginning of its 
"new season". 
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APPENDIX B 


Parties participating in the pr o ceeding by filing formal 
material or participating in oral argument 

This Appendix lists the parties who participated formally in the Dock¬ 
et 19622 proceeding, either by formal filing of material or in oral 
argument. There are listed first those parties filing initial comments 
(with a:i indication of their later participation, if any), then the 
additional parties filing reply comments (with a similar indication 
as to later participation), and then those participating in the oral 
argument without having filed regular initial or reply comments. 

After the names of TV licensee parties (except the three national 
networks, and some other parties, such as certain major film producers, 
whose main interest in the proceeding did not appear to be as licensees), 
there are listed the cities in which their stations are located. "Ind." 
following the city indicates that the station is independent; otherwise 
it is network-affiliated. 

In addition to the written material covered herein, a substantial 
number of letters and other informal submissions were received and 
have been included in the docket herein. 

1 Parties filing formal initial comments through about January 15,1973 


Name 


Later Participation 


Networks 


Reply Oral 

Comments Argument 
3/73 7/73 


Written 
Material 
after 3/73 1/ 


American Broadcasting Companies,Inc. (ABC) X 

Columbia Broadcasting System,Inc. (CBS) 

National Broadcasting Company,Inc. (NBC) X 

Associations 

National Association of Independent 

Television Producers (NAITP) X 

Association of Independent TV Stations,Inc. X 

ABC Television Affiliates Association 
CBS Television Affiliates Association X 


X 

X 

X 


X 

X 

X 


X 


X 


1/ The later written material covered herein does not include various 
pleadings directed to the July 1973 oral argument, material submitted 
during oral argument by some of the participating parties, nor material 
filed later by the three networks concerning their own production 
activities and use of their prdduction facilities. 
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I P arties filing formal initial comments (continued) 

Later participation 


Licensees 2/ who are also program 


Reply Oral Written 
Comments Argument Material 
3/73 7/73 alter 3/73 


Metromedia,Inc. (Cincinnati,Kansas City, 

Minneapolis-St.Paul, Los Angeles, New 
York, Washington, all ind. except 

Kansas City) and Metromedia Producers Corp.- X X 

Westinghouse Broadcasting Company,Inc. 

(Baltimore, Boston, Philadelphia, 

Pittsburgh, San Francisco) X X 

Other TV licensees 

Boston Broadcasters,Inc. (Boston) X 

Broadcast-Flaza, Inc. (Hartford) 

Corinthian Broadcasting Corp.(Fort Wayne, 

Houston, Indianapolis, Sacramento,Tulsa) 

Fisher's Blend Station,Inc. (Seattle) X 

General Electric Broadcasting Co.,Inc. 

(Denver, Nashville, Schenectady-Albany-Troy) X 
Gross Telecasting,Inc. (Lansing, Mich., 

La Crosse,Wis.) 

KOOL Uadio-TV,Inc. (Phoenix) 

Newhouse Broadcasting Corp. (Birmingham, 

Harrisburg, St. Louis, Syracuse plus 
satellite, 50% of Portland,Ore.) 

Palmer Broadcasting Co. 

(DesMoines and Davenport,Iowa) 

Peninsula Broadcasting Corp. 

(Hampton-Norfolk, Va.) X 

Southern Minnesota Broadcasting Co. 

(Rochester,Minn.) 

Time-Life Broadcast,Inc. (Grand Rapids) 

Turner Communications Corp. (Atlanta ind) 

WBRE-TV, Inc. (Wilkes-Barre/Scranton) X 

WHTN-TV,Inc. (Huntington-Charleston,W.Va.) 

Seven licensees joining in "Summary Comments" 3 j 

2/ Parent and subsidiary companies are counted as one "licensee". The 
listing of cities where these parties have stations includes only those 
stations and cities mentioned in the comments. 

3/ Chronicle Broadcasting Co., Clay Broadcasting Corp..Griffin Tele¬ 
vision, Inc., Leake TV, Inc., Rust Craft Broadcasting of New York,Inc., 
Screen Gems -t . ! ons,Inc. and WBEN, Inc., with stations in San Francisco, 
Wilmington . .'J.C. Wichita Falls (Texas) .Oklahoma City, Little Rock, 
Tulsa, Rochet, tc (N.Y.), New Orleans* Salt Lake City and Buffalo. 
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* - - art * es filing formal initial comments (continued) 


Mai or film producers 


Later Participation 
Reply Oral Written 
Comments Arguments Material 


7/73 after 3/73 


MCA,Inc. ^ 

Paramount Pictures Corp. 

Screen Gems Division of Columbia Pictures,Inc. X 

Twentieth Century-Fox Television 

Warner Bros. Inc. x 

O ther program producers and syndicators 

Firestone Program Syndication Co. 

The Fremantle Corp. 

Goodson-Todman Productions 
QM Productions 

Samuel Goldwyn Productions A/ 

The Wolper Organization,IncT X 

Wrather Corporation 

Union, guild and actor agency groups 

Screen Actors Guild, Hollywood AFL 

Film Council, Writers Guild of America 
West and Composers and Lyricists Guild 
(joint comments) 

Independent Casting Television 

Other 

American Civil Liberties Union 

11 Mot ional parties filing fo rmal reply comments 
Mai or Film Producers 


Metro-Goldwyn-Mayer,Inc. and United Artists 
Corporation (joint comments) 

Other program producers 


X(MGM) 5/ 


Daniel Wilson Productions 
Ronox P r oductions. Inc. 

Tacilities? rty ' 8 COmmentS related to its position as a lessor of production 

but f Ct r lly particl P ate in the oral argument because of illness, 

but a statement by its executive vice-president was read into the transcript. 
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HI Additional parties participating in oral argument 


Also fi led written materia1 


Network 

Hughes Sports Network,Inc. 

Associa t ion 

National Committee of Independent Television 
Producers and member producers Bud Yorkin 
and Lee Rich 

TV Licensees 

Post-Newsweek Stations,Inc. (Washington, Miami, 
Jacksonville) 

The Outlet Company (Orlando-Daytona Beach, 
Providence, San Antonio, Syracuse) 

Wometco Enterprises,Inc.(Miami) 

Program producers and syndicators 


Phillips Productions,Inc. (Joseph Cates, NAITP member) 

Youngstreet Productions (Nick Vanoff, NAITP member) 

Tomorrow Entertainment,Inc. 

Viacom International,Inc. x 

Worldvision Enterprises,Inc. x 

Union and guild groups 6/ 

Film and Television Coordinating Committee 

National Conference of Motion Picture and Television Unions 

Other parties 

Action for Children's Television 
Adam Young,Inc. 

Dr. Bernard Gifford (of New York City-Rand Institute, 
but appearing for himself) 

Clarence Jones, Amsterdam Evening News 
Cleveland Amory 

National Citizens Committee for Broadcasting 
Paul Kline, Computer Television, Inc. 

Robert R. Nathan Associates,Inc. 

6/ The four spokesmen for the Film and Television Coordinating Committee 
also represented union groups which had filed comments earlier. The 
National Conference of Motion Picture and Television Unions, which includes 
five unions and is concerned with national rather than local Hollywood-area 
matters, was represented by four spokesmen, its coordinator and officials of 
three of the component unions, IATSE, IBEViLApS NABET. 








APPENDIX C 


M aterial In th e co mments and oral nrg lm .n^ 
period programin g;. 


concerni ng access 


SdLfiSSJ* C ° ntai ? S data from the comm ents and other filings ln 
orime-tJ ! concerning access period, and to some extent other" 

P m programing, as well as some Commission staff analyses 

on various subjects. analyses 

dix"°fhed d bv rh e “T" «f?" the " Furthe ' Supplemental Joint Appen- 
dix filed by the major film producers in September 1973 which/ 

'“I, 1 ”?* 7 * in to material ft™ ttlr 

rlier Joint Appendix for prior years. These filings have not 

nent s qU f S ^° nCC \ a8 t0 their accurac y. although some of the propo- 
mpthnrf 0f *5 rule l atron Sly objected to some of the assumptions^ 

rather th!nrh 08 emphasizln 8 time devoted to various programs 
rather than the programs as such, including the 7-7:30 period is 

wel! as the later half-hour which is the actual network cutback 

and allegedly misleading use of percentages of "access entertain- 

n>ent programing" rather than of total access time < the Ltter 

would be about a third lower). The Commission staff has checked 

the data and finds that it is at least reasonably accurate and 

much the most complete of any of the showings submitted. 1 / 

material presented for the figures contained, not for the 
material at the top, particularly on Table II, which is the "malor*" 

own comment on the figures, with which we do not necessarily ag^e 


1/ If ( there are errors, they are not necessarily in favor of the 
majors position. For example, while the majors argue that local 

135 S half n b haS ! nC fc 7 i e 7 - 5 UttlC Under the rule ’ thelr figure of 
parties 7 i8 among the hi 8 hes t of the commenting 
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Pa^e 1 


I 

i 


This table analyzes, by broad type, those programs 
scheduled in the 3rd year — '73— *7^ — of the prime 
time access rule. Prior to the rule, network entertain¬ 
ment programming occupied 1137 half-hours, or 54.1%, of 
"access time." 

For '73-'74, syndicated entertainment programming 
occupies 1382 half-hours or 66.8% of the total. News, 


local-interest programs, and movies are scheduled in 
the balance of "access time." 



Table 1 




1973-7^ 

• 


TOTAL ACCESS 

PROGRAMMING BY TYPE 

2/ 



H half-hours 

% 


1970-71 season before rule 
(network programming) 

(1137) 


(54.1) 

1973.74 season 




Entertainment 

1382 

66.8 


(Top 23 entertainment 
programs) 

(1132) 


(54.7) 

News (local and network) 

475 

23-0 


Local interest (non-news) 

145 

7.0 


Movies 

66 

3.2 


Total Access Programming 

2068 

100.0% 



If For 1970-71 (before the rule) and 1972-73, the correopondlng data In the 
majors' "Joint Appendix" is as fellows (half-hours): 1970-71 : entertainment 
1537 (network 1137, off-network 268, made for syndication 132), news (local 
and network) 457, local sports and other 44, movies 62. 1972-73 : entertain¬ 
ment (syndicated) 1383, total news 488, total local interest 135 (including 
5 "Black interest"), movies 94. * 1 n, 

JL £. •* 





This table analyzes program types , 
before and since the rule. 

For * 7 3— * 7^ , the third year since the 
rule began, the average viewer will 
again have a very narrow choice of 
entertainment programming. About 55% 
of all entertainment half-hours are 
game shows, a fivefold increase from 
11% in the year before the rule. 
Meanwhile, those entertainment programs 


with the highest degree of social 
relevance — comedies (like "Sanfc 
& Son," etc.) have declined from s 
22% to under 7_%; and dramas ("The 
etc.) have declined from over *46 % 
under 12% . In addition, as prior 
indicated, the majority of even tl 
small amount of drama in access it 
duced abroad, with minimal social 
relevant to American life. 


Table II 

FOUR YEAR COMPARISON OF ENTERTAINMENT PROGRAMS, BY TYPE 


jr 

GO 

1973-74 

# half-hours 

% 

1972-73 

§ half-hours 

% 

1971-72 

H half-hours 

% 

GAME 

758 

5*1 • 8% 

672 

48.6% 

294 

22.8% 

DRAMA 

160 

11.6 

228 

16.5 

357 

27.7 

VARIETY 

194 

14.0 

255 

18.4 

225 

17.5 

NATURE/ 

TRAVEL 

146 

10.6 

98 

7.1 

81 

6.3 

CARTOON 

25 

1.8 

59 

4.3 

2 

0.2 

COMEDY 

91 

6.6 

24 

1.7 

242 

18.8 

MISC. 

8 

0.6 

47 

3.4 

86 

6.7 
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1 


Use of Foreign-Produced Material 

The "majors", and other opponents of the rule, emphasize the 
extent to which forelgn-produced material is used in access time under 
the rule. This rose from practically none in 1970-71 (before the rule) 
to 281 half-hours in 1972-73 entirely foreign-produced (20.3% of access- 
period entertainment program time), of which 244 half-hours were "off- 
foreign network". The increase was particularly notable in dramatic 
programing, 74.2% of which in 1972-73 (in terms of time devoted to it) 
was of foreign origin ( Police Surgeo n, The Protectors , Evil Touch , etc.). 
This percentage is probably even higher in 1973-74, with the demise 
of the Young Dr. Kildare program. 

However, overall, it appears that foreign-produced material 
has declined somewhat in 3973-74, with only 197 of station half-hours 
devoted to "off-foreign network" programs, compared tc 244 half-hours 
in 1972-73. Also, the networks have used foreign material in prime 
time in the past (Metromedia refers to 16 examples) and still do; 
there was mention in the oral argument of 7 such situations (although 
most of these were specials rather than regular weekly series). 


11 . 1 % 


Use of "network re-treads" 


H6.3 
17.2 

►d 

0 ) 

2-3 <g 

fu 


21.7 

1.3 


I 

I 

I 

I 


The majors et; nl also refer to the great bulk of syndicated 
access-period programing as "network retreads". While this tcira is 
used too broadly to be truly meaningful as such (since practically 
all entertainment programing is to some degree "derived" from some¬ 
thing earlier), nonetheless a great deal of material is revivals or 
continuations of foreign network series, or, in the case of some 
successful game shows such as Let_'_s Make a Deal , jjlS-Jl —^ ct> * s ^ 
and Ho llywood Square s,"sixth episodes" of programs currently stripped 
on the networks on weekdays. Of the top 25 access-period programs 
in 1972-73 in terms of station time devoted to them, 6 were forcign- 
produced, three were "sixth episodes" of dayt•ne network game shows, 
and 12 were continuations or revivals of former network series 
(Kildare, Lassie , Wild Kingdom , La wrence Welk , Hce Haw , Merv Griffin, 
and six game shows, 4 of them generally stripped). lhe other four - 
George Kirby, Mouse Factory , Parent Came and Wait Till Yo nr^Fnther 
Gets Home — have less specific origins in former network shows. 

The”top 23 programs in 1973-74 include 13 of the above and 10 new 
ones; of the 10 new entries, 3 are foreign, 3 are present or recent 
daytime network game shows, and four have less specific antecedents 
(the latter are Dusty's Trail, Oz zle's Girls , Bowling for Dollars, 
and Wild, Wild World of Animals . TT~ 

3/ In setting forth these figures, we recognize of course the argument 
of the proponents that the public interest is served by the operation of 
the rule in permitting the continuation of programs, such as Lawrence '-elk, 
which are quite popular even though their demography no longer fits the 
network's ideas at a particular time and therefore the network cancels 
the program. • • • 
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Local Programing 


. _ , As to the amount of local programing on top-50-marke'' affil¬ 
iated stations during the one-hour access period, the majors' Joint 
Appendix showed, for a week in the fall of 1972, a total of 130 half- 
hours of local material of a general nature other than news and movies 
isports etc.), plus 5 half-hours of "Black interest" material, pro- 
grams identifiable as such by their title (this is probably an under- 
, e ^ en ')• ie first figure is a considerable increase from 44 
half-hours in a similar week in 1970, but a decrease from 164 half- 
hours in a week in the fall of 1971. The "Black interest" figure 
It a ?„S C f? a8e frOTn nothin 8 in 1970 and three half-hours in 1971. 
int 1973 ,^ i8ure is 145 half-hours total (no breakdown as to "Black 


of 197? ^ BC P? alS ° f Ve overa11 fibres for a week in the fail 
19/2, though not for earlier years. ABC gave figures for the total 

fffill a f VTr • neW -S-gl4 'fairs jroerans on the top-SO-maVkiF 
affiliated stations during the 7:30-3 p.m. (E.T.) time period except 

Sunday 10:30-11 p.m.E.T. for CBS and NBC affiliates — 118 half-hours. 

The figures showed considerable variation among markets, 

Boston and Houston showed 11 , Dallas-Ft. Worth 9, Chicago, Miami 
Sacramento and San Antonio 6 , and Milwaukee and Oklahoma Citv 5.’ 

All of these except Boston represent largely the fact that one or 
more stations in the market have lengthened their local newscasts 
J°. ® n hour; in Boston, the programing is of a more variegated nature, 

1 *CVB in 1972 presenting a different local program each day at 7:30 p.m. 

news or Gnd ° f the SC3le ’ ABC ' S flgures showed no local 

half on? i? programs on affiliated stations (during this 

half hour) in 11 markets, and only one half-hour in 15 markets, the 
latter including New York and Los Angeles. 

The CBS showing was based on the same 7:30-8 p.m. (E.T.) 

nf r ^Q79 P 1 t! a u hal f" hour additional on Sundays, for a week in the fall 

devntnH" t- Sh ? WGd that of 1>190 8tation half-hours, 149 (12.5%) were 
devoted to local programs other than public affairs (sports, enter- 

* al ™ en ^ discussio " and movies), and 111 to news and public affairs 
(y.3/o of the total hours). 

A few other licensee parties made showings as to the access- 
period programing in their markets, local and otherwise. Westinghouse, 
for example, showed that in roughly the same time period analyzed by 
CBS (above), in the 5 markets where it has stations there was a total 

?Qirr 0 C f, Pr0gramS ° n affiliate <l stations during a week in October 
7 , Unending 4 regular newscasts but not including movies). These 

included 13 in Boston, 6 in San Francisco, 5 in Baltimore and 4 in 
Philadelphia and Pittsburgh. Thirteen of the 32 programs were on 
westinghouse stations. 
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At the oral argument, an official of Viacom International, Inc., 
one of the proponents of the rule, stated and presented an exhibit showing 
that as of fall 1973, local programing would be presented during the access 
period in 44 of the top-50-markets, on 78 stations subject to the rule. 

Use of "stripped" mater ial and other "blo ck" programing on weekdays in 46 

of the top 50 markets. 1970, 1972. 1973 3/ 

The following are the figures as to use of "stripped" game shows 
and other material during the first and second half-hours of prime time, 
Mondays through Fridays, for weeks in November 1970, November 1972, and’ 
October 1973. The news "blocks" mentioned were presented on all five nights 
the movie program on ABC stations in Los Angeles and San Francisco ran on 
four nights (Monday in these weeks was ABC's Monday night NFL game). The 
other "stripped" material ran usually on five nights, although in up to 
about a dozen cases per year the station presented a different program 
on one night, and in one 1973 case two nights. 


7-7:30 p.m. E.T. and P.T.. 6-6:30 p.m. C.T. 


1970: 


z0 game shows, 33 off-network programs (mostly comedy such as 
Petticoat J uncdon, I Love Lucy or Dick van D yke show strips, 
and some drama such as Dragnet ), 47 local nev/s7~26 network news, 

3 local movie blocks, 1 syndicated ( Death Valley Days ). Total: 130. 
Nine stations presented "variegated" programing, basically a differ¬ 
ent program every night. 


1972: 51 game shows, 43 local news, 22 network news, 4 other 4/, 3 movie 
blocks. Total: 123, 16 stations presented "variegated" - programing. 

1973: 56 game shows, 45 local news, 21 network news, 2 other, 3 local movie 
blocks. Total: 127. 12 stations presented "variegated" material. 

1/ The 46 markets include all of the 1973-74 top 50 markets except Denver, 
Phoenix, Greensboro-Winston-Salein-High Point and Wilkes-Barre-Scranton. 

The first two are excluded because of their Mountain time zone location, 
where schedules in 1970 before the rule, and to some extent later, are more 
irregular than elsewhere, so that analyzing a particular half-hour is less 
meaningful. The last two are excluded because they were not in the top 50 
in 1972-73, so there is no basis for comparison. The UHF station in the 
Grand Rapids-Kalamazoo-Battle Creek market, not yet on the air in 1970, 
is not included in any of the years. Included are four stations in the 
Hartford-New Haven market, where two UHF stations are affiliated with NBC. 
Source: ARB audience suxvey listings for November 1970 and November 1972 
(particularly the second week of each year); and for 1973, TV Guide for 
the week of October 6-12. 

4/ "Other" programing is in most cases the Merv Griffin 90-minute talk 
show, shown in three markets in 1972 and two in 1973, but which at the oral 
argument was described by an official of Metromedia (which handles it) as 
not basically an access-period program . The remainder of this category 
consisted in 1972 of a 7 p.m. block on a San Francisco station listed as 
Wide Wonderful World", which may actually be variegated ‘'outdoor" material 

rather than a strip; and in 1972 and 1973, half-hour "film" programing at 
7:30 on one of the two NBC affiliates in the Hartford-New Haven market. 

Jl<P 







1970: All network (except for a few isolated preemptions) and thus 
"variegated" programing. 

1972. 33 game shows, 7 local news, 3 other, 3 local movie blocks. 

Total 46 

1973: 34 game shows, 11 local news, 2 other, 3 local movie blocks 

Total 50 

In 1973, in four markets all three affiliated stations 
were stripping game shows opposite the others in one of the half-hours; 
in two other markets, there were two stripped game shows opposite each 
other on affiliated stations in both half-hours; and in 17 other markets 
there were two game shows on affiliated stations at the same time 
(jjource: Further Supplemental Joint Appendix of the major film producers) 

Use of "feature film" du ri ng the access pe riod 

In 1973, three top-50-raarket affiliated stations present 
local movies on five weeknights, from 6:30 to 8. These are ABC's 
owned stations in Los Angeles and San Francisco, and a station in 
Hampton-Norfoik, Va. The latter also presents a movie during the 
access period on Sunday. In 1970, the ABC-owned stations also 
presented movies on weeknights, but from 6 to 7:30; the Virginia 
station has programed In this fashion only since the rule. 

Another 15 top-50-market affiliated stations present local 
movies one night a week (or in one case two) during "access eriod" 
hours (including a few late Sunday night). This does not include 
two which present them ending at 7:30 
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Use of Syndic ated Material by "0 & Q» Groups 

riSi?’?? 1 2^.3: ss's-jl-s- js- 

fnd 1 Q 71 ?/ l0 ? S *? the Same 8roup - Set forth below is data for 1972-73 
d 1973-74, using ARB rating survey program listingsffor t-v- a 

n ?3 WJ« for the firi/J TV 7tl2. 

,,” 3 ' f " the second * As can be seen, the^Trations in each .roup do 
use the same material to a considerable extent, though ne^er entire?, 
so and somewhat less in 1973 than in 1972. b entirely 

ITotai^f : 24 th ! flVG ABC T°^ ned nations in the 1972 week presented 
12 differ! access-period programs on the 5 stations, representing 

t 1 L d «:r^e p L°?™: u ^ e i / shoM ’ on uo stations ' uas ° ne Lti 

'Vo programs were shown on all 5 statiors one on fn,„. 

unitr*427 d 8 ° n d° ne S, , a,:i0n 0nly ‘ Thus * of 24 station program * 
units, 42,a were devoted to programs shown on all stations 677 devoted 

to programs shown on two or more stations, and 33% to single-station 

s a°tLTand° f T arate Pr ° BramS ’ 8 ° f 12 were use 8 d on on! 0 " 
station and 4 on more than one. 

, The 5 stations in the 1973 week showed a total of 23 access- 

period syndicated programs, including 14 separate programs. One was 

onjr °Sf a !l! ° ne ° n three ’ three ° n two ' and 9 on one station 

° a r y : ° f the 23 station program units, 61% were programs shown on 

p e stations, 39% were shown on one station only. Of the 14 
on^only Pr ° 8ramS ’ °" ly 5 WCre used on ^ltiple stations, and 9 on 


Is °f. ABC ' s Los ^geles and San Francisco stations, there 

Wng AW NtJ Lo!r?? tW ° rk m ? terial th ° y PreSGnt ° n Mondays fol ~ 

tZn t Vfu T V * b 11 Same which preempts the usual access-period 

me In both cities for both years, this was the Department S syndicated 


148 












- 8 - 

CBS - 1 972 : The 5 CBS stations showed a total of 35 syndicated programs 
in tne access period, including 10 separate programs (one one-hour, the 
rest half-hour). Five programs were shown on all 5 stations, two on 
three stations, one on two, and two on one only. Thus, 71% of the 35 
station program units were material shown on all stations, 94% of it 
was material shown on two or more stations, and only about 6% was 
material shown on only one station. Of the 10 programs, 8 were shown 
on two or more stations. 

1973 : The 5 stations presented,in the 1973 week, a total of 
30 syndicated access-period programs, including 13 separate programs. 

None we’-e shown on all 5 stations, 3 appeared on 4 stations, on 

three stations, 2 on two stations, and 5 on only one station. Thus, 

83% of the station program units were material shown on multiple stations, 
and 17/. was material shown on one station only; of the different programs, 
8 were used on multiple stations and 5 on one only. 

NBC “ 1972 : NBC has been the most nearly monolithic of the owned- 
station groups in this respect. In 1972, of a total of 38 syndicated 
programs presented during the week on the 5 owned stations, 35 repre¬ 
sented 7 programs which were on all 5 stations, or over 90%; one 
program was on two stations and one on one station. 

1973 : There was a somewhat greater difference among these stations 
in 1973. The 29 syndicated access-period programs presented during the 
week on the 5 stations included B programs, five on all 5 stations, 
one on two and two on one only. 6/ Thus, some 86% of the station 
program units were material shown on all 5 stations, and only about 7% 
was material shown on only one station. Six of the 8 programs were shown 
on more than one station. 


6/ These 29 program units occupied 39 half-hours of time, including the 
one-hour Starlost program and two half-hours of Hollywood Squares, both 
in all 5 markets. 
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APPENDIX D 


SUMMARY OF CERTAIN FACTUAL DATA AND SPECIFIC ARGUMENT S 


This Appendix summarizes factual data and specific arguments 
relating to two subjects. Most of it concerns material submitted in 
comments; paragraphs 11 and 33-37 relate to material presented at the 
oral argument, which differs in some respects from that in the comments. 

A. Effect on U.S. program production and employment in it . 

1. One of the arguments vigorously urged against the rule, 
and for its repeal, is the asserted serious adverse impact on U.S. 
program production and employment in it, which is generally put in 
terms of impa-t on "Hollywood". The chief parties advancing this 
argument are the "majors" and the Screen Actors Guild and other labor- 
guild organizations filing jointly ("SAG et al"); other parties urging 
the point are Samuel Goldwyn Productions and Independent Casting. 

2. These parties assert that the network cutback resulting 
from the rule has meant a loss in Hollywood production activity of 
nearly $60 million annually, computed on the basis of slightly over 
$100,000 production cost per half-hour episode, times 24 episodes 
per series per year on the average, times 24 half-hours of network 
programs lost (4 hours per week per network). 1/ SAG et al, using 

a similar but slightly different basis of computation, put the 
annual figure at $63 million with $53,550,000 of it being payroll 
($106,250 average payroll per episode), representing 16,128 pro¬ 
duction jobs or 3,570 full time jobs. Either explicitly urged 
or implicit in these arguments is the position that this loss is 
not made up to any significant extent by the access-period program¬ 
ing which has resulted under the rule. It is said that this is 
because this material is very largely either "game shows", 
involving little production activity and often made on an assembly 
line basis (and not employing actors in any event), or material 
produced abroad and thus not helping those actually working in 
U.S. production (although some American producers are involved 
and may benefit). 


1/ The actual amount of the network "cutback" per week resulting 
from the rule is either 22 or 24 half-hours a week, depending on 
what period is chosen as a basis for comparison. In November 1970 — 
a period chosen by most commenting parties for comparability with 
fall 1972 data — all three networks programmed beginning at 
7:30 E.T. 6 nights a week and at 7 p.m. on Sunday, and ran until 
11 p.m., 24 half-hours more than they may under the rule. However, 
early in 1971 ABC cut its Sunday programing back to 8 p.m. so that, 
immediately prior to the rule, the three networks presented 
22 half-hours more than permitted under the rule. 
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3 * SAG et al advance statistics from labor sources as to 
the assertedly very bad unemployment situation in Hollywood resulting 

TV r °ld It 016 ’ ?“ MrerUn ” SitUatl0n ° ther industry prlbreL both 

for somp ??; 011 ? iCture ' M of November 1972, this includes figures 
r some 20 unions and guilds (including SAG but not AFTRA, which 
epresents actors in tape productions), totalling more than 58 000 
employees. The unemployment rates range from 7 ; 4%(fil ra editors, 

iith over^S^o'to f° ! (a f° rS * much the ^gest of these groups 
" 25 ’? 00 total ambers). Other groups of over 1,000 members 

teamsters "(708^39 2 ??*’ lnClUded pro P ert y ™en (1,884, 237.), studio 

(3 000 memhhe SCrGen 6XtraS (2 ’ 645 > 75% > > and writers 

s’.. * 3 * Percentages for two other groups over 1 000 

(musicians 16,000 <md directors 1,100) were not kLn! Zl e 1.1 
■ tl ! considering that November is the height of the production 
t£e releasor 68 888 Sh ° cU "*>^ «« even verse during 

c o , 0ther P ar ttes mention additional data. Accordine to 

3 8 r 00 n oSo m h’ thG d , eCU r 10 pr ° duCtio " activity represents a ?Ls of 
3,800 000 hours of craft-union, "below the line" employment (statis- 

31 851 033 s’* h 0ti °i PiGture Health and Welfare Fund, Showing 

in 1971-72 tb» h ° Urs in 1969-70 ^ared to 28,021,721 

5 000 000 2 h earlier figure representing a decline of some 

r h ° Urs compared to the mid-1960's). The "majors" also 

Lit tv 8 3S ° tke decllne in Production of filmed entertain¬ 
er). TV programs over the last decade — 755 hours and 1 471 half- 

and C a tL l co 7 ared 1.530 hours and 3,060 half-hours in 1962) 

hours in 1970-71 " materlal dur ing the access period from 898 
t , to 81 hours in 1971-72. However, as ABC points 

la^re an^fnerr^ C ° mmentS (mentioned below), this excludes the 
laige and increasing amount of videotape programming, both network 

and non-network, including such successful network programs as 

^ °" d S °" - Samuel lolZyn 

Productions, which is a production company and also a supplier 
f studio facilities to independent producers (mostly for network 
programs) c aims a 257. decline in filmed production activities 

ineinonfr 11 S Sald t0 result £rom the Preponderance of 
inexpensive programs using tape, or foreign material. It is 

claimed that this has hurt it and similar companies, and employment. 


is: 
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5. The proponents of the rule -- particularly NAITP, 

ABC and Metromedia -- urge a number of contentions in rebuttal to 
such arguments: (1) this is really not an appropriate concern in 
this proceeding; television is not chargeable with the health of 
Hollywood, the Commission was not concerned about this when it 
gave "off-network" waivers particularly for the foreign Six Wives 
of Henry VIII program,and in its comments in Docket 19554, the 
Justice Department expressed the view that the Commission's au¬ 
thority to consider unemployment or under-employment in Hollywood 
is "not clear". (2) this whole argument about "impact on Holly¬ 
wood" is a myth; there is bound to be more employment with nearly 
70 syndicated access-period programs now compared to 21 
network programs during these earlier hours as well as increased 
local programming activity (NAITP uses the figures 4,620 episode- 
jobs compared to 1,386, on the basis of SAG's formula of 66 persons 
per episode, assuming the same new-repeat ratios); (3) these syn¬ 
dicated programs have a higher new-repeat ratio than network shows, 
particularly game shows (1153 of 1560 episodes of 10 game shows 
are new), so that using the same formula, game shows represent 
76,098 episode-jobs compared to 792 for Wild Kingdom's 12 new 
episodes (or 24,864 if it presented the same number of programs); 

(4) production everywhere in .he U.S. must be taken into account, 
including both syndicated shows made outside Hollywood, and local 
productions, and the Commission should also look at the quality 
of employment -- youth, minorities, women, etc. -- in which the 
independent producers are better; (5) Hollywood's "crisis" has 
been cverstated, since conditions have improved since about mid- 
1971, with movie box-office receipts up in 1972 compared to 1971 
(207. in gross receipts, 167. in number of admissions), more of 
the "majot3" showing profits and their overall income picture 
improved by more than $100 million in 1971 over 1970, feature film"starts" 
up 327. and U.S. "starts" on foreign locations down 177., and 
unemployment down in the fall of 1972 compared to a year earlier; 2 J 


?J ABC presents figures based on California State unemployment 
insurance records, showing unemployment declines for all craft 
and guild categories shown except directors. The figures given 
are numerically considerably smaller than those shown by SAG et 
al, for example including only 721 unemployed actors in October 
1972, whereas SAG's 857. of 25,006 would be over 20,000. Some of 
the opponents claim in reply that this is factually ridiculous, 
based only on claims during a two-week period, and ignores those 
whose benefits had expired by late 1972, or who, unable to get 
work, left the industry. NAITP also urges generally that the 
rule serves es a "shot in the arm" to independent production 
activity, and will benefit employment by forcing abandonment of 
archaic practices. 
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(6) to the extent there still is "depression" in Hollywood from 
this cause, it represents basically the decisions of the "majors" 
not to come into access-period production on a non-network basis 
which they are free to do and doubtless will soon do if the rule' 
is affirmed; (7) the whole matter is a highly complex one, in¬ 
volving this factor to some extent but also re-runs, increased use 
of movies (Metromedia claims that in a February 1973 week, 16 prime 
network hours were devoted to made-for-theatre movies reflecting 
no TV production activity); "runaway production", declining box- 
office receipts, and obsolete production and business practices -- 
many of which factors reflect the basic problem which is high and 
increasing production costs, which have just about doubled in the 
last 10 years and are in part a union-caused problem; (8) the 
practice of foreign importation is by no means confined to access- 
period material, since the networks have done it on a number of 
occasions (Metromedia lists 16 in the last several seasons) and 
about 107. of prime time network schedules is devoted to foreign- 
produced movies; and, of course, the "majors", with 957. of their 
production away from Hollywood, are poor parties to urge this point. 

6. Hai^tial in NAITP a nd ABC Supplemental Comments 
(July 1973). As permitted under the Notice of Oral Argument herein, 
NAITP and ABC filed supplemental comments discussing this subject 

at some length. NAITP's additional material is largely in the 
nature of legal argun.ent disputing the relevance of this whole 
subject; it is asserted that it would be permissible for consider¬ 
ation only if it were shown that program output had declined under 
the rule, which obviously it has not. Absent that consideration, 
the matter is not appropriate for Commission evaluation. NAITP 
claims that since prime-time program output has increased under 
the rule, what those who raise this issue are really urging is 
that Hollywood employment be increased at the expense of on 
increased supply of programs -- clearly inadmissible from the 
Commission's standpoint. 

7. ABC likewise raises the relevancy question, but goes 
into more detail factually. It is claimed that basically, any 
assumption that unemployment in Hollywood is caused by the rule, 
and should be grounds for repealing it, is much too simplistic,’ 
in ignoring: (1) effect on employment elsewhere in the U.S., con¬ 
centrating only on Hollywood, which means generally the "majors" 
who have not chosen so far to be active under the rule; (2) it 
ignores other developments in the industry, such as those relating 
to feature film and the substantial income from TV commercials. 

ABC claims that vrtiile the rule has led to different types of 
programs, and thus employment shifts as compared to the standard 
dramatic fare which makes up the bulk of network prime-time 
material, this does not necessarily mean fewer people. Thus, a 
game show typically means less employment than a dramatic show, 
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but a variety show such as Lawrence Welk probably means more, with 
the large number of musicians, even though, like the game show, It 
does not represent much income to Screen Actors Guild'or Writers 
Guild members. Also, it is claimed that those advancing this issue 
tend to ignore completely the increase in employment resulting from 
more local access-period programming, for example the 14 people 
added to the staff of ABC's Chicago station to handle its additional 
five weekly half-hours of news and public affairs material. In short, 
ABC believes that overall, U.S. employment under the rule has in¬ 
creased. ABC claims that any analysis of this situation must take 
into account three factors: (1) extensive union "featherbedding" 
in the industry, which has increased production costs greatly; 

(2) the increased use of videotape rather than film, which renders 
some statistics such as those mentioned above of no value; and 

(3) the rising income from TV commercials (see the discussion of 
OTP Report material, below). 3/ In sum, ABC urges that, as happens 
from time to time in many industries, the source of the programs 
(majors v. independents) and the location of production have 
changed somewhat, but overall employment has increased rather 

than lessened, and the Commission should not act simply to pre¬ 
serve for the "majors" a position which they can no longer justify, 
just as Southern California's other major industry, aerospace, is 
going to have to adjust with the times. 

8. ABC claims also that relief is not necessary because 
the majors -- having cut their payrolls and film budgets, and 
otherwise reformed their inefficient practices -- are now doing 
rather well (citing a Business Week article of June 1973 and other 
material). The number of planned motion picture "starts" in 
January and February 19 7 " 5 was 32, nearly double the 1972 figure, 
with 12 to be produce- in Hollywood. MCA-Universal will have 13-1/2 
hours a week of network prime time this year. "Runaway production" 
is down, with 91 produced-in- U.S. movies in ‘972 and 130 or so 
planned for 1973, compared to fewer than 75 in the 1969-71 period 
(resulting partially from devaluation). ABC also refers to a 
trade press article concerning the highly-regarded B lack Beauty 
series, in which the producer ascribes his success to the absence 
of American padded costs. It i6 claimed that the rise of inde¬ 
pendent production may have spurred the "majors" to more efficient 
and more effective efforts. 

2 J ABC asserts that many of the actors used in commercials are not 
really professionals depending on acting for their livelihood, but 
nonetheless they must join SAG, whose unemployment figures therefore 
include them when they are not working at this activity. It is 
claimed that these figures are to this extent an overstatement of 
the actual unemployment situation. ABC also suggests that another 
contributing factor to current Hollywood unemployment may he the 
economies put into effect by the majors in the last two years or so, 

both in their film budgets and elsewhere, for example MGM's cutting 
its payroll by 5,000 people. r , 

I!)** 






... nffi 9 \ T ~ - " rtnl tn ' the OTP %port (M arch 1973) . In March 1973 
the Office of Telecommunications Policy published its "a„ e i uc j e 
C,„ s «s ,„ d Effects of Iocroe.es !„ S ^ 

Related Issues in Prime Time Network Television" TK-fc *- 

~L y s .x r L r r t ted 

lating to the prime time access rule. It was concluded that the rule 
was one factor leading to increased unemployment in the program pro- 
duc ion industry, along with re-runs, increased network LeTmLL 
h ® atre admissi °ns and "runaway production". However it * 

h:" 7 w" o ;:r th : h c study — d *. period Zktl 

1 IV!’ he irst under the rule » wh cn use of "off- 
network material during the access period (as well as unrestricted 

use of movies) was permitted. The study stated that "... the time 
in question was devoted almost entirely to non-original programming 

i^af nor^ 8 ” CtWOrk re " run Programming", and fhat while 

J..°f Cl * av that this would continue for the future, "it docs 
e likely that access time will probably be devoted to programs 

The 1 ^ Cost and lower employment than network programming." (p.30) 

63 and 1971^ n f WOrk prime-time programing for the 1962- 

TV !1 ( ye f rs » and noted a decline of 389 hours in made-for- 

TV material (regular TV programs and made-for-TV movies) It 

attributed this decline in roughly equal parts to the Crease in 
made-for-theatre movies (none in 1962-63), 137.9 hours o r 35 47. 
the prime time acces-. rule (129.9 hours or 33.47.) and increased’ 
use of re-runs (121.3 hours or 31.1%). The report also contains 
8nu ; be “ other statistics, including the income to entities 
televl.f jurisdiction for television programs, *oyie 3 and 
television commercials. In 1971, this was $34.0 million for TV 

1 ( 7^ t°L Pre r° US ye “ 8) * $20 ‘ 6 milUon for movieB ( U P ^om 

1970 but down from earlier years) and $59.2 million for commer- 

thai S h ( lf Wr ‘f f rK m 19?0) ’ 3 t0tal ° f $114 * 4 milUon - Thus, more 
5£* f 1 ? COme t0 SAG entities is fruit TV commercials. 

AP?RA I*™ te ‘ viston Programs is less than that shown for 

AFLRA (which represents, inter alia, actors in taped shows)- but 
the latter, $69.3 million, includes local stations as well as 
programming personnel. 

, . c £ata-adv anced_by the "mnlors" in r., lpport of t ho1r 

£l aims of inlury . While not directly related to the impact of 
e network cutback on U.S. program production activity it is 
appropriate to note certain data advanced by the "majors" as to their 
aasertedly poor situation generally. It is noted that theatre 
box-office admissions have declined, between 1946 and 1971 from 
about 78 million to 16 million a week or $1,692 billion 
to $1,214 billion annually,which in terms of constant dollars 
represents in the latter year only $653 million — a 617. decline 
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Sales to television of feature (theatrical) films and short subjects 
declined between 1970 and 1971 from $94.6 million to $49.3 million; 
sales of feature films to the networks declined between 1967 and 1970 
from $249 million to $47 million. These figures of course do not 
include sales by these companies to the networks of films "made for 
television", which rose from 1% of network movies in 1965-66 to 49% 
in 1971-72 (in the latter year, 13 of the top 15 movies in audience 
ratings on the networks were made for television). As mentioned in 
the text of the Report and Order, the "major's" argue vigorously as 
to the multiple impact on them from various aspects of the rule — 
the cutback in network prime-time programing (of which they do a 
substantial amount), the constriction of the "after-market" resulting 
from the off-network restriction, and the limitation on the use of 
feature films in the access period — all in addition to restrictions 
against "siphoning" contained in the pay-TV and cable rules, and the 
problem of diminished theatre receipts. 

11 • Oral argument materi a l concerning imp act on employment . 

A number of guild and union representatives participated in the oral 
argument on July 31, making generally the same arguments and factual 
assertions mentioned above. The annual loss in payroll resulting from 
the cut in network prime-time production was estimated at $53,500,000, 
or 16,000 jobs (Chester Migden, SAG's Executive Secretary); others 
gave higher estimates. It was recognized that some of this is made 
up by employment in the production of the programs which have replaced 
network material in access time (first-run syndicated and local), but 
Mr. Migden stated that because of the nature of the programs involved 
(foreign product, U.S. game shows, and inexpensive local material in 
many cases) these gains did not approach the loss figure mentioned, 
leaving a "net loss" estimated at $25 to 30 million. SAG's unemploy¬ 
ment figure was said still to be in the order of 85%, with earnings 
declining in recent years; up-dated figures for the same guild and 
union groups mentioned above, as of July 1973, were presented, showing 
higher unemployment in most cases (lower in a few). It was said that, 
while there are certainly other factors in the situation, the rule 
might be the last, back-breaking straw; and that talented creative 
persons and technicians were continually leaving the industry, resulting 
in the wasting of a national asset. The cutback in network prime¬ 
time programing was said to have particularly affected minority groups, 
forcing the shelving of network program projects which would have been 
of particular value to these groups and would have employed members of 
them (both talent and technicians) in large numbers. The same was 
said to be true with respect, to women, through the cutback in new 
network situation comedy efforts (a form of programing with which 
women relate particularly, and which employs them in substantial numbers). 
Other union officials, concerned with the national scene rather than 
with "Hollywood" in particular, said that the rule had not helped their 
situations, and in some ways had hurt, for example a decline in network 
documentaries hurts cameramen engaged largely in news and documentary 
work, and employment in Miami TV production is down. It was also said 
that the networks are beLter employers to deal with because they are 
more responsible. 
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B. Arguments concerning the economic feasibility of 
"Quality" print? time material via syndication . 


presenting 


12. Argument s and data of opponents . One of the arguments 
vigorously urged against the rule, by opponents such as the "majors" 
and NBC, is the asserted impossibility of developing and distributing, 
via syndication, programming of "network quality". This is said to 
be true because of the extremely high production costs and risks in¬ 
volved, the fractionated market as opposed to total network coverage, 
and the inherently greater efficiency of the network process, with 
one sale and one copy of the material compared to "selling" each 
individual station and having to furnish a large number of prints 
of each program. 


13. As to costs of production, NBC, while admitting it has 
little experience in producing itself, estimates that currently pro¬ 
duction costs for network-type programs are at least $100,000 per half- 
hour episode or $200,000 per hour program,and the Warner Brothers' 
estimate is about the same. Game shows, they 3 ay, can be produced 
much more cheaply, for $5,000 - 10,000 per program. NBC states that 
syndicated programs of the same general type as network -- generally 
dramatic shows -- can be produced for less, such as $40,000 - 60,000 
for drama, but the lower figures represent not greater "efficiency" 
as urged by NAITP, but "a much lower input of production and creative 
values", or matters such as less money for talent, writers, etc., and 
differences in production techniques and editing processes. Also, 

NBC points out that there is very little U.S. dramatic production’ 
for the access period, 757. of that kind of material being foreign, 
with the much cheaper game shows representing a less risky venture 
for producers and tending to dominate the access-period offerings. 

Some of the parties stress the risk element involved, with "pilots" 
costing on the order of $360,000 a half-hour or $600,000 an hour 
to make, ar.d the majority of them not developing into successful 
programs. 


14. Screen Gems states that its current production costs 
for network material are about $127,000 per half hour, and to 
produce the same show for syndication would mean about $140,000, 
with additional prints, advertising, etc. but not including’any’ 
administrative or general expense items. It is stated that this 
kind of money simply is not available in syndication. 

15. MCA submitted some cost and revenue figures for 
individual network programs, including five hour shows sold to the 
networks for 1970-71, twelve hour shows similarly sold for 1971-72, 
and three half-hour shows for 1971-72. The figures given include 
average cos: of production per episode, average "distribution ex¬ 
penses per episode (not identified), gross network revenue per 

episode, and per-episode deficit as far as the network sole is concerned. 
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These figures 

range as 

follows: 





1970-71 

1971-72 

1971-72 



5 one-hour shown 

12 one-hour shows 

3 half-hour shows 

Production cost: min. 

$227,387 

$192,459 

$110,127 


max. 

278,389 

256,667 

135,632 

Distribution 

min. 

20,188 

18,534 

10,733 

expense: 

max. 

31,166 

29,818 

13,088 

Grose network 

min. 

195,335 

196,538 

102,725 

revenue: 

max. 

235,167 6/ 

226,727 

108,000 

Deficit: 

min. 

21,877 

15,297 

20,490 

mL_ 1 ... 

max. 

74,388 

76,068 

38,654 


Thun, there was always a deficit in producing for networks if distri¬ 
bution expenses are included, and in all but three cases (all one-hour) 
the network revenue did not cover the computed cost of production. 

The total deficit involved in network sales in these two seasons was 
$21,797,000, which must be recouped from later syndication sales. 

16. MCA also submitted figures as to the syndication of its 
°^f~ ne 6v.'ork programs, including the 5 program aeries put into syndi¬ 
cation during the period from January 1968 through March 1971, and 
including sales through September 1972, There showed per-opisode 
revenues of $25,797 to $114,092, par-episode syndication expenses from 
$30,739 to $71,062, end syndication per-episode profits of $5,058 to 
$43,030. These programs are not identified as to length. These 
amounts are usually less than the amount of deficit from network 
production referred to in the previous paragraph; but they apparently 
do not relate to the same programs but to programs which were pro¬ 
duced for the networks in earlier years, when costs were lower. 

MCA asserts thut this showa that production 
of quality material in a risky business even when it is supported 
by an initial network market, end is impossible without that assis¬ 
tance. It is stated that non-network revenues presently available 
would have to be mul' plied three or four times before such activity 
would be feasible, to meet the above production costs and also the 
cost of, or fee for, distribution, which MCA estimates at 35 to 407. 
of gross for domestic syndication and 40 - 607. for foreign (which 
would likely be higher for selling efforts involving unknown,not 
of f-network, material). It clair'.s it would have to multiply its 
sales force by 10 to engage in such efforts (a statement which 
Metromedia in reply claims is simply ridiculous). Such money is 
not forthcoming now, and there is no reason to believe it will be 
in the future. NBC calls attention to its losses of $250,000 to 

kf Three of the five programs were priced at the $235,167 figure. 
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$350,000 in one unsuccessful access-period show in the 1971-72 year 
on its owned stations, for which it advanced the financing but which 
lasted only 14 episodes. 

18. NBC mentions the same distribution cost or fee as 
typical, and one of the items making network distribution inherently 
much less costly and more efficient. Its analysis of the economics 
involved is generally as follows: Out of each dollar of non-network 
advertising revenue it receives, the station typically spends about 
277. in direct selling expenses and commissions, leaving at most 73c 
for programming costs (not allowing for overhead, technical expenses 
or profit). Of this, 26 to 2$c would go for the distribution of the 
program after it is produced (the 35-407. mentioned above), leaving 
44 to 47c for program production costs and the producer's profit, if 
any. However, it it. asserted, actually the amount would be less 
because of a sum s jeh as 107. of gross revenues which distributors 
incur and charge for expenses — prints, shipping, etc. — so that 
actually only 37-40c would be available for actual program pro¬ 
duction costs. By contrast, claims NBC, the networks can spend 
about 647. of their advertising dollars received for program costs; 
network costs of selling and commissions typically run about 177. 

of gross revenues, transmission costs on the order of some $60 
million annually represent about 47., and station compensation from 
the networks is about another 157., a total of 367.. 

19. Some of the opponents of the rule call attention to 
one of the quotations contained in the comments of one of the pro¬ 
ponents (INTV the independent station association), in which one 
producer states that the average network hour show costs some 
$250,000 to produce and "There is absolutely no way to recoup that 
amount of money in syndication." However, the thrust of the entire 
quotation is the other way; the quotation is as follows: 

It is the barter arrangement that makes the hour shows 
possible in syndication. We can't sell 'Hee Hew' or 
'Hollywood Palace' to stations on a per program basis 
and come out with a reasonable profit. What makes it 
happen is the sale of four minutes to national adver¬ 
tisers. This means that we don't have the usual 
distribution cost. The average hour network show costs 
$250,000 to produce. There is absolutely no way to 
recoup that amount of money in syndication. But we can 
do a $100,000 show in syndication and come out ahead. 

On a barter basis we'll come out all right. We can 
get about $30,000 a minute and guarantee them a mini¬ 
mum of 11,000,000 homes each week and make the profits 
we need to continue. 
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22. These parties also dispute the contentions as to the 
cost of distribution. Metromedia claims that while it would, as a 
syndication distributor, charge someone else about 357. for distrib¬ 
uting his program, this is definitely not true of Metromedia's own 
programs such as Dusty's Trail . (See the discussion of the Josephs 
statement below). It is also claimed that MC\'s argument about 
having to expand its sales force 10 times is ridiculous; Metromedia 
sold its Primus access program in 1971, and will sell Dusty's Trail 
(plus other material) with only 5 or 6 people. It is also claimed 
that the selling job may actually be easier with syndicated material 
than for a network program; there are many more buyers, the producer 
gets a commitment for 26 weeks instead of 13, and he has more 
creative freedom. NAITP claims (without specific detail) that the 
distribution and production costs come from an entirely different 
"pool" of money, so that more for distribution does not necessarily 
mean less for production. 

23. Some other points are urged . It is claimed by ABC 
that the syndication market can produce considerably more revenue 
than it has so far, and that stations will pay higher prices ns 
first-run syndicated programming becomes established. ABC Films 
experience is to this effect. NAITP claims that by no means all 
of the top 50 markets have to be sold in order for a profit to be 
realized, even for a dramatic show; 8 of the top 10 is enough. 

In overall terms, it is asserted that a dramatic show requires 
60 of the top 100 markets, compared to 35 for a documentary and 
40 for a variety show. ABC urges that the selling effort and 
economic base for an access-period program need not necessarily 
be limited to prime time; of the 58 access-period syndicated 
programs included in its listing, it shows that 32 were also 
used by some stations in non-prime time, including 7 with more 
such stations than prime-time users, and three others with more 
than 10 non-prime time, presentations. Metromedia, discussing 
the value of first-run syndicated material, asserts that in 
earlier years, before total network dominance, three of the most 
successful re-run series were neve.' on a network (Seahunt . H igh ¬ 
way Patrol . I I.ed Three Lives ). 

24. One of the reply comments, that of IN7V, the inde¬ 
pendent station association, was devoted almost entirely to this 
subject, including a long transcript of an interview with Hr. Ken¬ 
neth Josephf, vice president of Metromedia Producers Corp. The 
comments themselves (aside from the transcript) urge the following 
points: (1) a substantial number of producers and distributors 

do not agree with the dim view expressed by MCA et al, and are 
"prepared to stake their financial and creative futures accordingly." 
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(2) the "access period" represents a new departure in programing and' 
its economics, using first-run syndicated product where there was 
virtually none immediately before, and "prime time" was filled with 
network or off-network product. As stations adjust to the rule, 
they will be willing to pay the higher prices which can be supported 
by the larger prime-time audiences and higher advertising rates — 
"national volume moving toward levels sufficient to justify expensive 
fir6t-run production." Examples are cited of four unidentified 
programs, one selling for $500 in one market before the rule, $750 
in the first year, $1,000 in 1972-73 and $1500 for the 1973-74 
year; two others jumping from $250 the first year to $650 
and $750 the second (and the latter to $1,000 for the coming yecr) ; 
and a fourth going from $600 at 7 p.m. just before the rule, to 
$1,000 at 7:30 the first year and $1,400 the second year. 

25. Also 6ct forth are earning projections for the future 
by two unidentified producers with respect to specific but unidenti¬ 
fied programs. One is a program which is expected to earn $50,000 

a week domestically in about 70 markets (45 of the top 50), or 
$100,000 per original episode (assuming 26-26). In the second year, 
if successful, it can be expected to reahh 105 markets, $30-90,000 
per week, or $160-180,000 per original episode. The figures for 
the third year, again assuming success, should be 130 markets and 
$100,000 per week ($200,000 per original). If the original-repeat 
ratio is less, say 39-13, the income would be a third less per 
original. A strip program should generate three times there amounts. 
Distribution costs vary from 15 to 357., averaging about 257.. Another 
producer estimated that (cn a 26-26 basis),assuming sales the first year 
in 100 markets including the top 50, the domestic income from a film 
program would be $67,000 per original, rising to $76,900 the second 
year and $36,500 the third year. Another program, n' -film, would 
bring in $57,000 the first year, $67,000 the second. A third pro¬ 
jection is more general. According to TVB figures, an average 
half-hour of "spot" time in the top 50 markets is worth $120,000 
if it contains 5 commercial minutes, or $72,000 if it contains three, 
or, assuming a 26-26 new-repeat ratio, $240,000 or $120,000 per 
original. It is stated that station payment practices now are 6n 
the order of the price of one 30-second spot, but they may be 
expected to rise with time. 

26. The comments also make the same point mentioned above 
concerning greater independent-producer flexibility in use of studio 
facilities, and the high overhead figures charged to "major" pro¬ 
ductions, which really distort the actual cost picture by charging 
to the production various services at inflated prices so as to make 
a profit on them while buiiding up the "loss" figure. The same is 
true of distribution costs. One producer is quoted os saying that 
"the cost depends on how you structure the deal; on whether you 

are paying the talent a percentage, a fee; how you buy your facil¬ 
ities; how much overhead you're putting into the budget ', so that 
a cost difference of 307. is quite possible, with tape shows costing less. 
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" in the FamtI|V » on tape, started with a price 
in the $45-6_>,000 range. The comments also advance the point -- 
elaborated in the Josephs interview discussed below -- that syndica¬ 
tion and network aale and distribution are basically not much different 
(for network-type "drama" programs), with the first aale in each case 
generally no more than breaking even or showing a slight loss the 
real profit to be realized later from sale for "stripping" and over¬ 
seas use -- so that independent producers have a real incentive even 
if their first-run costs of distribution, etc., are relatively high. 
Attention is called to Viacom's plans early this year to produce 
its Addams Family Fun House" series, with cooperative backing bv 
various multiple owner groups and other interested stations; we note 
however, that apparently this program project has not come to fruition 
the comments also mention barter as a useful financing arrangement 
stimulating syndication production. 


27. A long attachment to the INTV replv comments is a 
report of an interview with to. Ken Josephs, vice’president of 
Metromedia Producers Corp. Much of this concerns the Primus series 
which Metromedia produced and sold for access-period use during the 
first^rule of the year (but which was not continued), and the 
g ys t y c Tr . ; ?U . series which this cor .any is presenting for the coming 
season. As to Primus, Hr. Josephr stated that its cost was $74,000 
per episode, and was sold by five or six people (including himself), 
in 92 U.S. markets and over 30 foreign countries. Unfortunately, 
it was not a success, largely because of the late date (spring 1971) 
*t *<iich time the prime time access rule and the "access period" 
became established. Thus, in order to meet the production schedule 
no pilot was produced, and certain otherwise avoidable errors were 
made -- but then this is a very risky business. to. Josephs also 
stressed the point mentioned above, that production for syndication 
and for networks are basically the same in that the real profit 
comes relatively late in the game, with quite likely a small loss 
the first year even for a successful show, and only slight profits 
the next three years. Another point is that "overhead' may vary 
tremendously, depenjing on what a company wants to do, for example, 
to cover initially as a cost item the cost of studios, executive 
salaries, etc. Thus, the overhead figure can vary from 10 to 40% -- 
meaning a program with an actual shooting cost of $70,000 per 
episode may "cost" $77,000 to $98,000 . For Primu s. the budget 
figure of $74,000 included 107. overhead. The seme was said to 
be true of distribution costs or fees; 357. should represent a 
handsome profit, and the costs for Primus were between 9 and 107.. 
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28. Mr. Josephs also mentioned some of the economies 
possible with syndicated production, for example use of 16 mm film, 
which the netv;orks resist for regular programs (though they accept 
:lt in Cousteau and similar material) but which is good enough under 
today's conditions, and the point concerning talent, mentioned above. 

He stated as follows with respect to higher production costs of 
programs made for networks: 

We have produced for networks, there is no question that 1 

when the network has control over a series, and they want 

you to do and redo certain things, reshoot, that the 

production can become more expensive than when you are 

your own master in syndication. Whether or not these 

decisions to add expenses are going to improve the quality 

of the show is a subjective judgment. 

As to the new Dusty's Tr a il, program, this is budgeted at $75,000 - 
$80,000 per episode, including about $8,000 overhead (but no amorti¬ 
zation of the $190,000 pilot cost); it was stated that this would 
cost over $100,000 if it were for a network. 7/ It is estimated 
that the show will gross about $100,000 per episode (domestic and 
foreign) the first year, which would mean about $20,000 per 
episode above production costs; but allowing for 9 - 107. out-of- 
pocket distribution costs, plus advertising prints, etc., the 
result on that basis would be about a break-even or small loss. 

(He will be satisfied with $75,000 domestic and $25,000 net foreign). i 

If the show is successful, there will be slight increases in the 
next three years, but still nothing, at that point, to justify 
the total investment. But then the company will have 104 episodes, 
which it can sell as a "strip" vehicle -- for something like $50,000 
- 60,000 per negative, or more than $6 million total, representing a 
profit of $3 milli.'i. With respect to material like this, which 
has a long-range re-run potential (unlike material such as All in 
the Family ), no one expects to make a killing either during the 
"network run, for a network program, or during the first few years 
of syndication sales for a syndicated program; it is the "strip" 
potential which is important. 

5/ The creative people involved in this program are at least reasonably 
well established, including the producer of Brady Bunch and Gil 1lean's 
Island . and two stars from former successful network series, as well as 
two featured actresses from "Petticoat Junction". It is stated that their 
contracts call for one price for network use and a lower one if the program 
is sold in syndication. The pilot cost of $190,000 included about $145,000 
in shooting cost and $45,000 for acquisition of the concept and development 
money. If the overhead cost were a third instead, or $24,000, the per- 
episode cost would be shown as $96,000; and if a 357. distribution fee were 
added, this would be $35,000 of the anticipated $100,000 gross. On these 
assumptions, the program would show a loss of $31,000 per episode. 
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29., Mr. Josephs stated that Metromedia sets up its rate 
card, for this and other programs, to show a substantial profit 
if every market were sold at the card rate; but this doesn't happen. 
Markets outside of the top 50 are often entirely off-network re-run 
users; in the top 50 markets some affiliated stations may be 
showing a stripped game show or movies so that they are not poten¬ 
tial customers, leaving only one potential buyer who will not be 
willing to pay the card rate. The program is not designed for 
independent stations, though Metromedia will sell to them rather 
than let the program go begging in the market ( Primus was not sold 
to any). These stations are more interested in 6trip material. 

30. With respect to its other new access-period show, 
Elephant Boy . Metromedia acts as U.S. distributor for this program, 
made in Ceylon by a combination of the German network and Global, 

a British company, which is part of ITV. Metromedia's fee is higher 
than 307.. The producing companies can get more money out of Euro¬ 
pean sale than could an American company for an American program; 
so they regard the U.S. as just one market, not a critical one. 
Metromedia prices this program lower than "Dusty's Trail". 

31. With respect to price received generally, Mr. Josephs 
emphasized that it varies considerably with the time of day when 
the program will be used by the station -- early daytime, 4:30 to 6 
(Class B or C time, when off-netwerk re-runs prevail) or prime time -- 
and, of course, varying with the success of the show. As to syn¬ 
dicated access-period programs compared to off-network re-runs, 

he estimated that, overall, the price for six runs of an off- 
network show such as "That Girl", used largely in "fringe" time, 
would be about the same as that for two uses of an access-period 
program in prime time. Overall, he believed that the potential 
for access-period first run programming is one and a half times 
the negative cost, though not necessarily in the first year. In 
other words, if Dusty's Trail is a hit, it will gross over $100,000 
per episode domestically, but probably will only gross about $75,000 
the first year. 


^2. Mr. Josephs was also asked about the international 
and balance-of-payment situation. On the basis of considerable 
experience in both domestic and international dealings, he stated 
that far more money comes to the U.S. througn television than goes 
out. e much more favorable balance of payments situation than for 
the economy generally. 
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33. Material in the oral argument . A number of officials 
of the major film production studios, and two successful producers 
working usually with the networks (Bud Yorkin and Lee Rich, both 
members of the National Committee of Independent Television Pro¬ 
ducers, which opposed the rule ), appeared at the oral argument on 
July 30 and 31, along with Paul Klein, an economic analyst of the 
industry, all opposing the rule and urging that programing like that 
on the networks simply cannot be developed in syndication. Those 
participating on the proponent side include A. Frank Reel of Metro¬ 
media Producers Corp., Nick Vanoff, producer of the Hee Maw 
syndicated program, anJ other NAITP members and that organization's 
counsel. In general, the facts and arguments were the same as or 
similar to those mentioned above. 

34. As to costs, the opponents emphasized the high cost 

of creating network programs; for example, Mr. Yorkin stated that the 
cost of writing alone for All in the Family was $12,500 per program 
(more than the entire cost of producing a game show), with the 
Writers Guild minimum being $4,10C per week after two scripts, and 
few shows being able to make do with one writer. It was said that 
syndication could not possibly support The Waltons , with its cast 
of 11, or a program such ns Po meroy's P e ople , of significance to 
Black groups, which the networks would have presented were it not for 
the restriction of the rule. A 20th Century Fox official stated that 
while that company has been active and reasonably successful in pro¬ 
duction for first-run syndication under the rule, it lias always 
required two conditions: (1) a deal with a network owned-station 
group; and (2) lower-cost foreign production (Circus . F amily Classics . 

Stat lost ). With respect to the Dr. Kildare program, the statement 
by an MGM official (who was not actually at the argument) was to 
the effect that because of its more limited economic base this pro¬ 
gram was not as good as the earlier network program of the sane name, 
or current network programs, but had to use olo scripts and lesser- 
known actors and otherwise skimp on production values (another 
participant said that the average income for the series was between 
$50,000 and $55,000 per episode, which did not cover direct costs). 6/ 

An MCA official, Ilr. Friedland, stated that any cut in costs -- for 
example, as between $100,000 and $75,000 per episode — will come from 
"above the line" cost6 for talent, writers, directors, etc., and not 
"below the line" (technicians, facilities, etc.); and that while there 
is not a one-one relationship between cost and quality, the two do 
go together; you have to pay more for the best talent and other 
people. Mr. Friedland said that he and MCA had not been able to 
make an acceptable syndicated series for $30,000 per episode plus free 
use of facilities, crews, and performers worth $50,000 per episode. 

6/ The Kildare program was described as having audience ratings 

"among the best", but this was not true in all markets(e.g. Washington,D.C.). 
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35. On the other side, it was stated by counsel for NAITP 
that a firts-run syndicated show can be produced for 307. less than 

a similar network show; Nick Vanoff stated on the basis of his 
experience that the Hee Haw talent work for le 3 s now than they did 
when the ^ show was on CBS, and Mr. Reel's statement was the same as 
to Dusty's Trail (Hee Haw has 36 performers and 11 musicians, and 
is said to give employment altogether to 150 persons). Other- 
savings mentioned by Messrs. Vanoff and Reel included the inde¬ 
pendent producer's being able to shop around for economical 
facilities rather than having to use those of the networks or the 
"majors", and being able to use 16 mm rather than 35 mm film ( the 
networks require the latter in regular series, although they will 
take 16mm "outdoor" material such as National Ge og raphic ). According 
to Mr. Reel, Dusty's Trail costs about $30,000 per episode, and 
the earlier Metromedia Primus program cost about $75,000, both 
grossing in revenue about $62,000 domestic and $20,000 foreign. 

36. As to potential revenues, Mr. Klein, the economic 
analyst testifying for the opponents, estimated that maximum 
first-run syndicated revenue from U.S. sales is about $58,000 gross 
per episode ($35,000 first-run, $23,000 repeat). This was figu’red 
on average audience of about 7,700,000 homes for such prime-time 
material, station 30-second rpot rates based on $1.50 per thousand 
homes, station willingness , pay roughly the price of 3 30-second 
spots for a program episode. From this would have to come the 
considerable costs of sales and distribution in syndication, mul¬ 
tiple prints, etc., which would cut the net figure to about $45,000. 
Using the same type of formula (assuming average network audience of 
12,500,000 homes, average network charge to advertisers of $2 per 
thousand), Mr. Klein figured a first-run netvor’. per-episode income 
of $150,000 gross, which would be reduced by advertising commissions 
and station compensation to $96,000; the second-run income would be 
$67,000, for a total of $163,000. Mr. Friedland stated that in the 
heyday of syndication 15 to 20 years ago, $40,000 was about the top 
income that could be expected, and it was now only about $45,000, 
and one would be lucky to get that' — $30,000 from an owned station 
group, and $15,000 from the rest of the country. 

37. Mr. Reel, on behalf of Metromedia, went through c 
somewhat similar analysis to that of Mr. Klein, and came up with 
$144,000 income per half hour, assuming $3 per thousand for one 
minute as the general basis of station rates, 12 million homes, 
and 4 minutes per half-hour. It was stated by another participant 
in the argument that Let's Mi k e a Peal , one of the successful game 
shows,grosses .80,000 per episode,which is a great deal more than 
it takes to produce this program, tht money thus earned has helped 

to support production of the new It Pays to be Ignorant comedy series. 
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SEPARATE STATEMENT BY CHAIRMAN DEAN BURCH 


(in the Prime Time Access Proceeding) 

For the reasons I stated at length in 23 FCC 2d 41 I (1970) arid 25 FCC 
2d 337 ('970), I believe the prime time access rule should be repealed. 
It has failed to achieve any of its objectives, whetner explicit, im¬ 
plicit, or subliminal, 

Because today's action might have been worse, I concur in it -- but 
with one proviso: Any notion that the rule, with or without the mod¬ 
ifications adopted here, represents a serious attempt to come to grips 
with network dominance of the television programming market is a myth. 
How much better it would have been had the Commission expended a com¬ 
parable amount of its resources and talents on sober study and rational 
action dealing directly with the fundamental problem. 

That was the Commission's responsibility in 1970, It still is. 
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Dissenting Statement of Chairman Dean Hcrcii in Which 
Commissioner ^ ei.es Concchs 

TJic majority of the Commission lias today acted on r. nroeeedimr 
lied r.n-:,0 plan) 111 0 1 ollllu! J Ne'tmirliouscplan, formerly modi. 
;" d ' P'S , s "Pl>Iy roller tlumioli llirir o«a nroiln. eion ,iro,t, 

tl, • , *• ,V. 1 inc station^ themselves t c sunnlv out nf 

WlTJTTS V n,et,r:" 11 m " ,irc •l-rtaSXS, period 

.1 ‘ • ' u °,l ,t( ^ P ,0 rTimmiijr or from syndicated materials 
of tl.eVu/e'Sid/l 2!fl t:1,0 Sy ' U,i< ' M,i( !" mn, .' ket - ,)m ' otl.er proviso 

Mlirli'tec I rJ ,< t l fr0 ' n "' hul1 n udc'Jf ! I-* 

previously 'ScE^iZ ndKati ° n ^ " 

Vii7^-- ,, o^^^V , Voo r l n V-" <•* 

"’•! <* 2s h °“™ * ! be liourlof V - 1 alf-io * so'i*. mV'cliefl'isurr u 
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The rationale for this rule goes somewhat as follows: The networks 
compete vigorously; however, they tend to parallel eie-li other in pro. 
graining. There is no healthy syndication market in this country be¬ 
cause the sine qua non of syndication is access to prime time in the top 
.‘>0 markets. Krgo, by making prime time available in the top .Vi 
markets, a healthy syndication market will emerge, the competitive 
system will have been stimulated, and—presumably—the public will 
benefit. 

1 want to make it clear that I do not quarrel with the motives of 
the majority in this rulemaking, to the extent that they are hopeful— 
although, as I will show, Pollvannish—that this rule will in fact 
stimulate a healthy indejxmdent syndication market, and the public 
will lie substantially enriched by new programing fare, 1 believe that 
an unstated premise of the rule adopted today, and one which 1 think 
must be faced, is that if a majority of the ('ommission were satisfied 
with the present network product, this rule would be deemed unneces¬ 
sary. 1 thus believe that, despite protestations to the contrary, the rule 
is basically a reflection of the Commissions judgment that program¬ 
ing today does not satisfy its standards of diversity. Another parallel 
unstated premise is the assumption that because of economic motives 
the networks are purposefully depriving the public of the programing 
to which it is entitled. 

Before proceeding to a discussion of the rule itself, it is necessary to 
say a word about the pattern of network programing todav: namelv. 
that the networks themselves produce or coproduce some 1*7 percent 
of the programing. Thus, as to the three networks combined, network 
participation in all evening ((>-11 p.m.) programs ro c e from 38,5 
percent in 1957 to 80.4 percent in 1998. a figure which, when added to 
the number of network produced shows, reveals a rise from (>7.2 
to 9(1.7 percent. Stated differently, independently provided shows 
decreased from 32.8 percent in 1957 to 3.3 percent in 19(18. Similar 
.figures reflect the trend when only entertainment shows are looked to 
(see par. 12, report and order).* 

There are a number of reasons for this development, but the prime 
one ’s simply economics. Programing is expensive: advertisers have 
insisted during tiie past few years on availability of 30-second com¬ 
mercials and have not been interested in sponsoring complete shows. 
Whether-this is good or bad. it is a fact. 

The costs of network quality programs have risen enormously. In 
19.x a 30-minute network show could be produced for approximately 
bla,000; in 19(iS. its ( ist was 887,000 per half hour, whereas today the 
info-mat ion available to the Commission indicates that a 30-m’inute 
network quality color show will cost the producer from 8100,000 to 
8150,000. 

Quite obviously, the foregoing facts pose a serious problem to entre¬ 
preneurs who seek to provide quality shows to stations. The networks 
can meet these problems torn use. by the very nature of networking, 
they can and do deliver, even without option time, the great majority 
of their affiliates during prime time oil an established economically 
feasible interconnected basis, and are uniquely able to sell spots to 
national advertisers in the manner now desired by such advertisers. 
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Again, let me say that I am not necessarily defendin': the system, hut 
1 think that we must face reality rather than what we might hope and 
these are the facts today. 

With tliis as background. I turn to what I believe is a fatal flaw in the 
reasoning of tlie ma jority. That reasonin': is that, 'riven access to prime 
time in top markets, syndicators will immediately produce quality 
programmer which will he made available to the stations liecause it 
will lie profitable to the syndicator and to the station. The real prob¬ 
lem with the rule is that this premise has not been demonstrated to he 
true, and, in fait, the evidence before the Commission presently indi¬ 
cates that it is indeed faulty. Why? Simply because the. syndicator, 
even though assured of a shot at the prime time of aliiliates’in rite top 
50 markets, can certainly not he assured that his program is going to 
be selected by a sufficient number of stations in such markets. Even if 
the program is selected under existing economies and tax structures, 
it is quite clear that very great amounts of capital will be required to 
produce programing, with much of this capital having to he amortized 
for ft long period of time. The fractionated top 50 market is simply 
not sufficient to sustain the expensive programing ell’ort here required. 
In short, today in the programing field, money is the name of the 
game, and unfortunately, the Commission, despite its plenary power 
to regulate, cannot so easily regulate the laws of economics. 

Thus, taking the majority’s action at face value, I believe that it is 
an economic mistake—that it will not produce the result sought, a 
healthy television film producing market. 

Let me turn briefly to another aspect—whether it will result in 
diversity of programing. Assuming that the rule does have substantial 
or some efficacy, I strongly believe that there will be little, if any, con¬ 
tribution to real diversity of programing. What will be produced 
under.the aecris of this rule will simply be more of the same—more 
games, more light entertainment along proven formuhis. more "emcee” 
talk shows. Both the producer and the affiliate will inevitably drift 
very largely to the sure thing—the tried and true—because of the eco¬ 
nomics of the system under the rule: indeed, those economics inav well 
dictate programing produced with reduced resources. Time will of 
course supply the definitive answer here, but unfortunately for the 
viewing public, I feel confident tnat my assessment will prove correct. 

It may be argued that so what ? Why not try this approach, and if 
it does not work, return to the drawing board. But there is an old 
medical adage, "First, above all. do no harm to the patient." The Com¬ 
mission today violates that prescription in several important wavs. 

hirst, the public in the top 50 markets will be deprived of signifi¬ 
cant amounts of popular high quality network fare in the prime view¬ 
ing hours, and in my judgment of the economics, that fare will not be 
replaced by the equivalent high quality, first-run syndicated program- 
ing visualized by the majority. Second, in the smaller markets, it is also 
dear that there will be a similar deprivation, and indeed, one which 
will have a much larger adverse, impact upon the stations and conse¬ 
quently the viewing public in those markets. The rule purports to 
exempt the markets below the t<>*» 50. In practical effect, there is no 
such exemption. Here again the economics give the answer; to produce 
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iind distribute very costly programs lor markets which represent only 

work's ! I>or ‘T n,! . , - < ‘ of 1 population is simply not feasible. The net- 
'' f ° h S have.indicated that they will not continue to feed 314 hours 
of piogi.imnig just for the below 50 markets, and while the Commis- 
feum may talk of ordering the waves to roll lurk, it is just not practical 
1 his has much more serious consequences for the.-e markets There 
is simply not the same advertising base for relntivelv hi-di cost pro- 

m lint am Z ■h'o-'r ,,,!ir ‘-'' ,S ' Tl,e sr:lliolls >»«)• therefore U* unable to 
.. " ssm "" v . .. . ■* 

Ihird. the rule purports to benefit the new TUP independents 
coming n» the air. I.ut here a train the practicalities undermine the 
theory. Heeau* of the rule, the VIIF stations will be sdbkin" mori 
nonnetwork pr^nmiiijr, and are in a position to outbid the striP«diim 
tew I Jib, which depends almost entirely on such programi,,^ 
1 k tmi° ^""consideration, the association of CIIF broadcasters 
hurt, not hldp T’/ir' 1 ' Stm " S ternis coui,so,<?d 'bat. Die rule will 
hmally, there is the consideration of the effect on enhanced dis- 
*—, 11 ' ne Vl programing. The originally proposed rule (so- 
have exempted newscasts, news interviews, etc.. 

sl onM l ‘ ra - V r ! ! ,, '; , °d f »> " hether news documentaries 

sl onld be exempted. I fully aflve with the exemption in tl.e rule 
adopted for on-the-spot coverage of news events, and political broad- 
asts. I disagree, however, with the majority's failure to exempt news 
interviews and most importantly, the news documentary and the news- 

eveH I ! nr °‘ ,) ! ( “ ! m 'ans ()f informing Ihe public on 

cunts nnd issues. U hen the (piestum of exemption for the present 

Vmkc MC 1 r f ° ri : / T ( . ,,m ""' vn "- f i"' majority, aware that (lie net- 
. could avoid the impact of the ride bv extending the 30-niinnte 
evening news show into a 1-hour news .show! determined not to exempt 
he newscast. In my opinion, if this rule had refilled in additional 
prime time news programmer—the thine which network television 
i 00 * (l ° bc>t—that would have been a benefit to the entire 
copntn. Jtecausc of its stated concern over the syndication market, 
the majority forecloses tins possibility. The majority also forecloses 
flie pos-ibility of an enhanced numlier of news docV*,,*ntaries and 
indeed may l.e inducing a cutback in such programing. I stromdv 
believe that the Commission cannot properlv adopt a policy of sub- 
ordinatnig news programing._ which informs the public and*is surely 
not in oversnppiy. to eniertainment progr iniiii*r, which exists in far 
greater iiinoums and seeks but to amuse. So on this ground also. 1 
believe that the rule is seriously defective: however, even if remedied 

V th , ls the rule would still 1 k> undesirable, for the other reasons 

developed. 

Ilicie is a procedural matter which also concerns me great I v. 
Jmmediaielv prim; to the final adoption of the rule in tie* oix*n rule¬ 
making proceed:i: r, tin* Commission, through telegrams, letters, and 
otlier presentations, learned that tlie west coast syndication market 
itself, the very people who arc suppo-ed to lx* helped by this rule, 
were greatly concerned that in fact they would be harmed becau-e 
i!3 K.l'.C. I’d 
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their major source of income—the net works—would nit lack on pro- 
gtamiii'r. I his [xiint of \ ievv was reinforced I>a great number of 
the California labororganizations as well as knowledgeable neople 
from all parts of the industry. The-e verv interested persons requested 
the Commission to adopt a tentative rule, which would be subject 
comment by all interested parties and then, on such a full record, 
adopt the rule in final form, with such revisions as are appropriate.' 
This procedure, which the Commission recently followed in the com¬ 
puter proceeding (docket No. 1 (..'7!'). seemed to me to be Most reason- 
able. and 1 therefore moved its adoption. This was denied on the 
"round that the matter Inis been kickin'! 1 around for years, had been 
subject to full opportunity for comment, and should now be acted 
upon. I am in sympathy with the idea that we should not take 5 
years to do anythin-:, but nevertheless, in the face c»f mount intr evidence, 
that the rule, rather than being beneficial. might actually be harmful, 
the bettei pait ot administrative valor would surely have been to on 
alono with the suggested procedure. 1 repeat that’the first requisite 
of C ommission action i.-> not that it act. but that it act with reasonable 
assurance of promoting the public interest. 

Further, I do not believe that there has been such full opportunity 
to develop a record on the rule adopted by the Commission. Take, for 
example, an important part ol the rule, the proscription in subsection 
(?) °{ 7o.<;;>S(k) of off-network program series and feature film- pre¬ 
viously broadcast in the market, in the time period from which net¬ 
work program iny: is barred. This was not proposed by the Comm is- 
Mon, ami thuiv has bee*n no record developed on this important aspect. 

I bus, the ('ommission today has no data whatsoever as to the economic 
impact of this particular provision, both on the ellicacv of the rule and 
upon the contractual arrangements of the stations. To what extent 
fot example, have these atliliated stations purchased series or feature 
hlms. w ith the express purpose (and payment therefor) of presentin': 
them m prime timet What is the etle- t on the syndicators and the film 
producers—the persons sought to be helped by this rule? Cranted. 
these are all economic concerns, but. as I have stated before, economics 
is really what this rule is all a Unit, and the Commission hotild at least 
have had up-to-date information in this field before acting. 

Ihc Commission does state in paragraph ds of the Ileport and 
Ureter that it will consider some of these matters on a motion for 
' reconsideration. This is contrary to -rood administrative procedure, 
and indeed to eommonsonsc. If there is a substantial ipiestiou as to the 
emcacv of the rule, that question should In* readied prior to adoption of 
the rule, not alter. Otherwise. rlio matter smacks of -entence first, 
judgment later. I his (’ommission has only so many regulatory arrows 
in the quiver and when it takes a major step such as this rule, it should 
tie taken with full knowledge of all the pertinent facts and after con¬ 
sideration of all the potential benefits and harms that might flow from 
the rule. 

Having set forth my objections to the procedure and substance of 
the rule, [ want to address one last aspect of this rule and indeed of 
regulatory philosophy in general. The proponents of this rule will 
argue there is a problem and tiie Commission inis acted to meet that 
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problem. In other words, rather than cursing the darkness, they have 
lit n candle. My answer to that is simply, “Yes, there were and are a 
number of candles available but inmv opinion, this is not. one, but 
rather a sky rocket—flashy, momentarily pleasing, but with no sub¬ 
stance." Since we are dealing with economies, if the Commission really 
wishes to make available to the public diverse programing, it must 
encourage a different economic base for program presentation. Quite 
obviously, so long as a broadcaster has only one channel on winch to 
operate, his economic requirements will tend to make him program 
that one channel for a mass audience. Accordingly, minority needs or 
tastes will be denied or underserved. This means, it turn, rather than 
spending years on a rule, of this nature, the Commission must con¬ 
centrate on the obvious alternatives which have a ditleront economic 
base and thus may make a genuine contribution to diversity. These 
alternatives do exist and have not yet come to fruition. 

First, there is subscription television, which has a different economic 
base and can present programing that is not necessarily designed for 
n mass audience and still be economically attractive for an entre¬ 
preneur. There is cable casting, a technology which makes multiple 
channels available and which by its very nature changes the entire 
economics of programing. 

There is the noncommercial educational television system, which, 
with sufficient and appropriate funding, can make a tremendous con¬ 
tribution to diversity. 

Nevertheless, the Commission has moved ahead with this rule— 
in mv opinion simply because it was there. Although it is difficult in 
this day and age to make specific forecasts as to what will happen, I 
predict—unhappily—that if this rule is adopted in its present form, 
after the passage of a few years, there will Ik* no genuine benefit to the 
independent film industry at least sufficient to offset the detriments to 
the broadcaster and most importantly to the viewing public. The rule 
may shift some dollars from one pocket to another and maybe this 
is good. It may very well harm the networks to some extent, great or 
large, and in some people's minds, this seems to be worthw hile. In con¬ 
clusion, while respecting the motives and objectives of the majority 
in this case, I simply feel that they have wasted the '•esources and 
energies of this Commission in a futile effort to administratively 
tamper with the economics of programing as it exists rather than at¬ 
tempting to create a situation where the economics could make sense. 

CoNcrmtixG Statement or Commissioner Kenneth A. Cox 

I concur fullv in the action here, though there are some respects in 
which I would have liked to do things differently. I would like to add 
some individual comments, primarily addressed to Chairman Hutch's 
dissenting st atement. 

1 share some of his concerns. Like many actions the Commission 
takes, the resolution of this matter is not guaranteed to produce the 
results we seek. However, based on the record in this long proceeding 
and on study of this problem for over 14 venrs, I think this is 
the most logical and effective step we can take to correct a serious 
problem. 
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Dissenting Statement of Chairman Bcncii 

On Max 1. 1070. the Commission refused to reconsider its adoption 
of the so-called “Prime l ime Access Rule." I dissented to the initial 
action J ' and now dissent to the refusal to "rant reconsideration. I am 
more convinced than ever from reading the recent pleadings in this 
case that the concerns 1 expressed in my prior dissent are justified. 

1 had expressed grave reservations about the rule being adopted bc- 
J»rc there had been a full opportunity to develop the necessary data 
!'l’" n nnv intelligent decision could be made. J have set" forth 

m sotne detail inv view that the rule simply goes against the economics 

1 program production and distribution, and will therefore fail of its 
purpose. I have also set forth that this will not lie a -‘noble failure"— 

ut on the contrary, tlie rule will have serious adverse consequences to 
i it-public interest. I will not repeat that discussion, and indeed, would 
militarily not issue a further dissenting statement. Put there is one 
ni'.V i ■ as l’ cct , as *° which further information is now available 
nmi winch docs therefore call for further comment. I refer to the ad- 
..• ynett of the Unto on alliliated stations in the markets below the 

Apparently my worst fears are borne out by the additional data 
ecenorl ni support of reconsideration. Our staff has concluded there 
oe sub stantial adverse cllects on many alliliates in smaller markets 

“ k ** D 'iifntln t Statement of Chairman Burch. FCC T0-I06. 23 F.C.C. 2d 411 <1070). 
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. and that between 30 and 40 small stations (ma’nv of which arc UIIF) 
would sutler declines in revenue of between $•.’5-30,000 each as a result 
of the rule. This is a significant amount considering their total revenue 
and income. It is also speculated that the cutbacks necessitated bv this 
drop in revenue will come .in the area of news and public a'tl'airs 
programming. 

Although the majority is not moved by the reduction in service and 
financial loss facing those stations, I am. The majority considers such 
consequences to be outweighed bv the “public interest benefit’’ tint 
might obtain from the rule. The touchstone of Commission action is 0 f 
course the public interest. The Commission has long and consistently 
held that the public interest is served bv promoting stron-r local sen ice 
including in the smaller markets, and by fostering the development of 
UHF stations. The. majority now knows definitely that its action is 
against the public interest in these important respects. Since that is 
so, there is all the more need for a strong, compelling showing of bene¬ 
fits which would outweigh these most serious drawbacks. There is-no 
such showing here, and indeed, as I have made clear, the contrary is 
indicated. In short, as I pointed out in my earlier dissent, adverse'im¬ 
pact is a calculated risk that is only worth' taking when the advantages 
to be gained are real and substantial—not ephemeral and unlikely. 

I’m sure that the citizens in the small communities atTeeted will be 
heartened to hear that while the action we have affirmed today will 
have adverse impact on the stations they view, our expertise shows 
that even with the adversity we have heaped upon their already 
marginal operations, they probably will be able to stay in business. 
1 m sure this also is small solace to the stations. 

I thus believe the potential financial damage to this many stations 
fnr outweighs the tenuous hope of bolstering the independent syndica¬ 
tion markets to which the majority clings in denying reconsideration. 

. 25 F.C.C. 2d 








SEPARATE CONCURRING STATEMENT OF 
CO MMISSIONER CHARLOTTE T. REllT " 

PRIME TIME ACCESS RULE 

Today the Commission adds yet another chapter of verse to the 
continuing saga of the "Prime Time Access" Rule. 

Since my appointment to this Commission over two years ago, I 
have heard innumerable complaints from the viewing audience as well as 
many others about this rule. Based upon the evidence before us, I 
believe that the total repeal of the rule would have been much more in the 

public interest. However, I fully appreciate the fact that one must accept 
realities as they occur. 

During the course of our many discussions on this matter it became 
qcite apparent that there was not going to be a majority of votes for repeal 
of the rule at this tune. Since the compromise evidenced by this document 
seemed to be the closest to total repeal that co-id be obtained, I decided to 
concur in its adoption. T want to be absolutely certain however that proper 
notice is given, here and now, to those who have supported the prime time 
access rule in the past that unless something better is given to the viewing 
public than that which has been given in the past few years, then I firmly 

believe that the public interest would best be served by a complete repeal 
of the rule. 
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CONCURRING STATEMENT OF 
COMMISSIONER RICHARD E. WILEY 

In re 

Consideration of the operation of, and possible 

changes in, the "prime time access rule," Section 

73.658(k) of the Commission's Rules. Docket No. 

19622. 

I have concurred in the adoption of this Report and Order 
because retention of the rule, as amended, holds out at least 
some promise of achieving a measure of diversity in sources of 
program production, becau.se it represents our best efiort to bring 
some order out of a panoply of waiver requests and associated 
administrative problems and -- quite frankly — because it was 
capable of achieving some consensus within the Commission, however 
fragile. 

A consensus is something which, in its four corners, does 
not satisfy all parties to the fullest. And so it is with me 
in a number of particulars. However, in this statement, 1 would 
like to focus on only one area of reservation -- that relating to 
paragraph 88 of the Report. 

•> My concern is that, in our zeal to encourage the develop¬ 

ment of programming which we believe to be responsive to public 
needs, we may have been somewhat improvident in setting forth our 
expectations as to the use of "cleared" 7:30 time periods for "locally 
significant material". 

Initially, let me say that I recognize that the Commission 
has a legitimate responsibility to help determine the composition 
of broadcast "traffic". National Broadcasting C o. v. United States , 
319 U.S. 190, 215-16 (1943). For example, we long ago called 
attention to the continuing obligation of broadcast licensees to 
keep their community informed in the area of news, public affairs 
and related programming. Report on Editorializing , 13 F.C.C. 

1246, 1249 (1949). Moreover, I lend my complete endorsement to 
the suggestion that all licensees should redouble their efforts 
to seek out and meet t!.«j requirements of all viewers. And, indeed, 

I personally applaud special programming efforts by u roadcasters 
responsive to the needs and interests of children, minorities and, 
as ascertained, the local community. See our Network ProRramning 
Inquiry , F.K. 60-7198, FCC 60-970, where we listed Lhe major pro¬ 
gramming elements "usually" necessary to meet the public interest. 
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Perhaps, then, it is only a subtle distinction between 
our recognition of the public interest value of such programming, 
and our exhortation to licensees that we expect an "appropriate 
portion" of "cleared time" (or at least of total prime-time) 
to be devoted to the particular needs of children, minority groups 
and the community. Nevertheless, I must confess to some trepidation 
„hat °" r expectation" will be read to mean a demand, and that our 

raised eye-brow is synonymous with a decree for specific program 
types and amounts. The difficulty, of course, is not that the 
programming needs of children, for example, should go unrecognized 
by this Commission. On the contrary, the public interest means 
nothing if it permits licensees to ignore significant groups within 
their community. I question, however, whether this agency can hereafter 

ZTZ f“ r J P articulari2a tion of other rather specific program needs 
which it believes should be singled out for special treatment 

during particular portions of the broadcast day. Perhaps it is 
less than completely satisfactory to rely on licensee ascertainment 
and programming discretion; yet I fear that the alternative of 
governmentally suggested program material to be carried in particular 
time segments may prove to be an unwise substitute. Accordingly 
while our objective in paragraph 68 is well intentioned, and while 
I have no personal quarrel with the enumerated categories, I believe 
it to be prudent to at least set forth my reservations. 
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Before the 

FEDERAL COMMUNICATIONS COMMISSION FCC 74-221 

Washington, D.C. 20554 10446 

In the Matter of 


Consideration of the 

) 

Docket No: 19622 

operation of,and 

) 


possible changes in. 

) 

EM-1967 

the "prime time access 

) 

RM-1935 

rule",§73.658(k) of 

) 

RM-1940 

the Commission's Rules 

) 

EM-1929 


MEMORANDUM OPINION AND ORDER 
DENYING STAY 

Adopted: February 27, 1974; Released: March 6, 1974 

By the Commission: Commissioners Robert E. Lee, Reid, Wiley and Hooks concurring 

in the result. 


1, The Cour asion here considers a "Petition for Stay" filed 
on February 11,1974, oy the National Association of Independent Tele¬ 
vision Producers and Distributors (NA1TPD), directed at our decision 
in this proceeding adopting modifications of the prime time access rule 
(§73.658(k) of our Rules) to be effective in September 1974. 1/ NAITPD, 
which has sought judicial review of our decision in the U.S. Court of 
Appeals (C.A.2), asks that the effective date of the changes be 
September 1975, a stay of one year, inter alia because of the uncer¬ 
tainty which will prevail pending disposition of its appeal. This 
would leave the present rule in effect until that time. By Public 
Notice of February 14, 1974 (FCC 74-173) the Commission gave notice 
of the filing of this petition, and, pursuant to §1.45 of the Rules, 
stated that oppositions and other material relating to the petition 
might be filed until February 21, 1974. 


1/ FCC 74-80, released February 6, 1974, published at 39 F.R. 5585 
(February 14, 1974). The effective date of the changes was specified 
as whatever date in September 1974 the station's network designates as 
the start of its new season. 

The decision made several changes in the rule; those of particular 
significance to NAITPD appear to be the removal of all restrictions on 
Sunday and on the first half-hour of prime time on other days (7-7:30 E.T. 
and P.T., 6-6:30 C.T. and M.T.), and the provision that one of the six 
"cleared" half-hours (Monday-Saturday 7:30-8 E.T.) may be filled with 
network or off-network material which is children's specials, documentary 
or public-affairs mateiial. Reference is also made to one part of the 
decision not set forth in the rule, which states the. Commission's ex¬ 
pectation that an appropriate portion of the cleared periods, or at 
least of total prime time, will be devoted to locally significant 
material of certain types. 
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2. The NAITPD petition drew six formal supporting statements, 
from the Association of Independent Television Stations, Inc. (INTV). 
Westinghouse Broadcasting Company, Inc. (Westinghouse), Viacom Inter¬ 
national, Inc. (Viacom), Time-Life Films, Sandy Frank Program Sales,Inc. 
(Frank), and Rust Craft Eroadcasting of New York, Inc. (WROC-TV, Rochester, 
N.Y.). NAITPD also filed "Supplementary Information" in support of its 
petition. There were also supporting letters or telegrams from Filmways, 
Inc. (producer of the syndicated Ozzie's Girls program), Don Fedderson 
Productions, Inc. (distributor of the Lawrence Welk program),Lawrence 
Welk, Yongestreet Program Services, Inc. (producer of the Hee Haw show), 
Metromedia Producers Corporation (particularly concerning a new one-hour 
program it is marketing for this coming year), Jim Victory Television,Inc. 
(distributor of the Concentration program) and two program processing 
companies (Glen Glenn Sound and Consolidated Film Industries). Four 
formal oppositions were filed, by Columbia Broadcasting System,Inc. (CBS) 
and three major film producers — MCA,Inc., Warner Brothers,Inc., and 
Screen Gems Division of Columbia Pictures, Inc. Opposing telegrams were 
also received from Chester L. Midgen, Executive Secretary of the Screen 
Actors Guild, and from some 13 program producers, most of them members 
of the National Committee of independent Television Producers, a group 
opposed to the prime time access rule which has urged its repeal. 2/ 

These include Lee Rich (Lorimar Productions) and Gene Roddenberry 
(chairman and co-chairman of the group), Bud Yorkin (Tandem Productions, 
Inc.), Jack Webb (Mark VII Ltd.), Duke Vincent (Vincent. Productions), 

Quinn Martin (QM Productions), Jack P. Foreman (Samuel Goldwvn Studio), 
Jackie Cooper (Jackie Cooper Productions), Bruce Johnson (Bruce Johnson 
Productions), Grant a. Tinker (MTM Enterprises,Inc.), Bill Persky and 
Sam benoff (Concept II), George Schlatter (George Schlatter Productions), 
and Bob Banner. American Broadcasting Companies,Inc. (ABC) filed a 
statement stating that it does not oppose the stay; National Eroad¬ 
casting Company, Inc. (NBC) did not file any material on this subject. 

3. Upon consideration of the foregoing we are of the view 
that this Petition for Stay fi^ed by NAITPD should be denied. In the 
material presented to the Commission on this question, there is nothing 
that convinces us that our previous determination as to the date *>f 
effectiveness of the modifications adopted in this proceeding should 
be abandoned. The matter of tne appropriate effective date of the 
changes — designed to give enough "lead time" for an orderly transi¬ 
tion and yet implement reasonably early the changes found to be in the 
public interest — was considered and discussed at length in the Report 
and Order herein (FCC 74-80, pars. 113-116), in connection with a similar 
petition filed by NAITPD; and we find in the material before us now no 
reason to change this decision. 

2/ The text of all but two of these telegrams from NC1TP producers 
was identical. 
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A. One of the threshold criteria for granting a stay in 
connection with an appeal is a showing that petitioner is likely to 
prevail on the merits. NAlTP's argument concerning this matter is brief 
and general. We find that its showing in this basic respect is clearly 
insufficient, and therefore grant of a stay would e inappropriate. 

It is unnecessary to discuss at length the other matters urged. As 
to the irreparable injury claimed, to independent program producers 
and syndicators, this appears speculative in view of;Cl) the substantial 
amount of "cleared" time remaining under the revised rule (the 
reduction is in fact less than that asserted by NA1PTD) 3 l• (2) the 
established position of some of the programs particularly mentioned 
(such as Hee Haw and Lawrence V.'elk ) so that reduction in "cleared" 
time need not necessarily mean non-clearance by stations; (3) the 
uncertainty as to whether the networks (particularly ABC an CRS)wili 
use additional time the first year other than on Sundays; and 
(A) the ooportunities for clearance at other times (e.g., Hee Haw in 
Washington, D.C., carried in the "network" portion of prime time) 
or (in the larger markets) on independent stations not covered by 
the rule (each of the two programs mentioned is carried on independent 
stations in the top three and cwo or three more of the top 10 markets). 


3/ NAITPD et al claim that the reduction is from A2 to 12 half-hours 
a week. As pointed out at some length in our decision, with respect 
to 90% of the stations covered by the rule, 15 half-hours per week per 
market (Monday-Friday 7-7:30 p.n. L.T. etc.) are used for programming 
which existed before the rule in this time period (local or network 
news and stripped game shows) and thus does not appear to need the 
rule's economic support. This reduces the "base" to 27. The figure 
of 12 half-hours under the new rule assumes the maximum possible 
reductions for regular network programs on Sundays, "special" network 
programs on one other night, and a half-hour of "cleared" time (rather 
than other prime time) for "locally si nifleant" material. A figure of 
1A-16 remaining "cleared" periods per market appears more nearly realistic. 
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5. Moreover, much of the impact claimed to result from 
a contraction in the amount of "cleared" access time is something 
which will happen at whatever time the new rule goes into effect, 
and thus is not reason to make it 1975 instead of 1974. It is also 
to be noted that these and other parties have long been on notice, 
since the fall of 1972, that the Commission was considering charges 
in the rule, or repeal of it, going considerably beyond the reduction 
in cleared time finally adopted. In sum, as mentioned in our decision, 
the rule in its present form operates as a testraint which is not 
fully justified, and it is appropriate to act at a reasonably early 
date to lessen the restraint, in the public interest. 

6. Accordingly, IT IS ORDERED, That the Petition for Stay 
filed by the National Association of Independent Television Producers 
and Distributors (NAITPD) on February Ji, 1974, requesting a one-year 
stay in effectiveness of the modifications of the prime time access 
ru l fc (§73.658(k) of the Commission's kules) adopted in this proceeding, 
IS DENIED. 


FEDERAL COMMUNICATIONS COMMISSION 


Vincent J. Mullins 
Secretary 
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